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CAN HELP YOU 
WIN YOUR CASE, 


Our integrated strategic approach helps you prepare your case, present your 
case and win your case. You may utilize any or all of our services to 
determine your probability of winning or losing, understand the importance 
of major issues or themes, develop strategies for maximizing or minimizing 
verdict awards, identify desirable or undesirable juror types and present 
your case in the most persuasive and memorable manner. If you are 
working on a bench trial, jury trial or alternative dispute resolution matter, 
large or small, and would like to learn more about how we can help you 


win your case, please call our president, Greg Mazares, at (310) 544-0503. 
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The Only Way 
To Do A Contract Is By The Book. 
And This Is The Book To Do It By. 


The F-A.R./BAR Contract Preparation Manual is the how-to book on preparing real estate 
contracts for closing in Florida, and the new edition is now available. It’s invaluable to anyone 
involved in Florida real estate transactions. This new revision, which replaces the 1988-89 
edition, outlines all the changes which have since been made to the standard EA.R./BAR 
Contract for Sale and Purchase. With the new Manual, your contract preparation will be more 
thorough and more effective. The Manual can help you avoid the uncertainty and confusion that 
can lead to contract disputes. 


Keep On Top Of Recent Changes. 
The revised Manual explains, clearly and thoroughly, how to comply with the 
many complicated revisions made recently to the basic Contract. Many pro- 
fessionals are unaware, for example, that major changes to the Inspection/ 
Repair/Maintenance provision of Standard N have been made; 
the financing clause was amended; more emphasis has been 
ee on the attachment of riders; and the format of the 


ine By Line And Step By Step. 

| The new Manual defines each paragraph and standard 

pf the Contract. And clarifies them so that you can offer 
oncise, lucid explanations to your clients. 

1 It gives you instant reference to such subjects as 

@financing contingencies, interest rates, survey requirements 

property inspections. 

Finally, the Manual includes a completed sample of 

| the revised Contract, as well as examples of provisions, 

» standards, approved addenda and riders. 


The More You Know, The More You Need It. 
With its definitive information, examples and checklists, the Manual is a critical reference 
tool for anyone involved in Florida real estate. If you’re a seasoned practitioner, the Manual 
will keep you abreast of changes in the contract and serve as a refresher. If you are new to real 
estate practice, the Manual is an absolute necessity. 

Printed and distributed by The Fund, the Manual is also a bargain at only $8.50 per copy 
(plus $1.50 for sales tax, shipping and handling). 

Do it by the book, and send for your copies now. 


of Information 
FA he, of Service 
© 1992 Attorneys’ Title Insurance Fund, Inc. of Innovation 


Please rush me copies of the new, revised FA.R./BAR Name 


Contract Preparation Manual, at $8.50 per copy (plus $1.50 for — 


sales tax, shipping and handling). I have enclosed my check for 


$ , made payable to Attorneys’ Title Insurance Fund, Inc. Address 


(No PRO. boxes, please.) 
Please mail this coupon with your check to City State Zip 


Attorneys’ Title Insurance Fund, Inc., Attn: Marketing Services Phone # ( ) 


6220 Hazeltine National Drive 
PO. Box 628600, Orlando, FL 32862-8600. Fund member # 
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you will too. 


Incorporating a new company is routine to you...It’s a very special day to your 
clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


® Checklist ¢ Instructions * Work Sheets © 8 Tab Dividers ® Stock Transfer Ledger * 25% Rag Minutes ® 21 Certificates ¢ Padded 
Binder ® Slip Box ® Written Statements to Organize in Lieu of Minutes * Typewriter Spaced ® Buy-Sell Agreements ¢ Indepen- 
dent Contractor Agreement * Employment Agreement ¢ Stock Subscription Agreement * Indemnification of Officers and 
Directors Plan * Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ¢ Medical Plan ¢ Voting 
Trust Plan ® Shareholders Minutes ® Directors Minutes ® Annual Shareholders Minutes ¢ Power of Attorney Form ® Special 
Power of Attorney Form ¢® Shareholders Notice of Waiver ® Directors Notice of Waiver ¢ Officers Notice of Waiver 
* Shareholder Proxy ® Application for Sales and Use Tax ® Application for Employer ID Number ® Pre-printed Envelopes for 
Both Applications ® Election by Small Business Corporation (Form 2553) ® State Unemployment Status Application. 
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Expert Testimony 
Not an Issue 

The article by Joseph M. Matthews 
in Trial Lawyers Forum, December 
1991, suggests that Keramati v. 
Schackow, 553 So.2d 741 (Fla. 5th DCA 
1989), holds that expert testimony may 
be used in a legal malpractice case to 
establish settlement value of an under- 
lying case. 

While such testimony may be within 
the scope of F.S. §90.703, the Keramati 
decision does not rule on that point. 
There is nothing in the decision to 
indicate that the use of a lawyer ex- 
pert’s deposition, which included an 
opinion on settlement value, to support 
a motion for summary judgment was 
challenged in the trial court or on 
appeal. 

It is dangerous to treat as precedent 
gratuitous dictum that was not an 
issue on appeal. The appellate court 
specifically comments that upon re- 
mand the clients would “have to prove 
. . . they could have recovered substan- 
tially greater damages that the 
settlement amount,” and the question 
remains open whether this had to be 
accomplished by hypothetical trial of 
the underlying case or by expert opin- 
ion testimony. 


CHARLES J. CHEVES 
Venice 


Consider Revision of 
Elective Share Rules 

Thanks to Barry A. Nelson for his 
helpful article on the relationship be- 
tween the elective share and the revo- 
cable trust in the January 1992 issue 
(“Litigation in the Robbie Estate II- 
lustrates Elective Share/Revocable 
Trust Traps”). 

There may be a broader question 
which is of interest to the Bar and the 
legislature. The use of qualified termi- 
nable interest trusts is now widespread 
and virtually universal in cases of sec- 
ond marriages. The tax results are 
frequently desirable to the entire fam- 
ily, both the surviving spouse and the 


children who are entitled to the re- 
mainder interests. The hope is that 
such trusts can avert family disputes 
over inheritance between second 
spouses and the children of first mar- 
riages. 

In many cases these trusts appear 
in the will, not in the revocable trust. 

We should give serious attention to 
revising the elective share rules in 
Florida, so that sound estate plans 
which incorporate such trusts are not 
defeated. For example, surely Mr. Rob- 
bie never intended for his wife, who 
survived him for only a short period of 
time, to walk away with 30 percent of 
his estate and to be free to leave it to 
her collateral relatives or children from 
another marriage. His fair purpose was 
to allow her the full income for the rest 
of her life but not the right to change 
the pattern of inheritance. 

As a member of both the Florida and 
New York bars, I would call your atten- 
tion to the provisions of New York law 
under which a trust providing income 
for life to the surviving spouse can 
defeat any elective share. In the ab- 
sence of such a trust the elective share 
is one-third or one-half of the estate, 
depending upon whether there are is- 
sue, but a trust of the requisite per- 
centage, one-third or one-half, is suffi- 
cient to block the election, provided the 
spouse is left a modest amount of cash 
(currently $10,000). 

Many alternatives are possible, but 
surely in large estates such as Mr. 
Robbie’s, a widow who receives the 
income for life from the entire estate 
should not need to elect against the 
will to protect herself. 


JEFFREY A. LOWIN 
New York, N.Y. 


Questions Publication 
of Pending Issues 

Having contributed to your journal 
in the past, I was surprised to read the 
recent article entitled, “It’s Time to 
Dispose of the Statute of Repose... 
Finally,” in the January 1992 edition. 
I was under the impression, and 


i ‘ 


thought I once read, as a matter of 
stated policy, that The Florida Bar 
Journal did not publish articles on 
issues pending before the Florida Su- 
preme Court. The author discussed the 
retroactivity issue presented in Acosta 
vu. Firestone Tire and Rubber Company, 
which is now currently before the Flor- 
ida Supreme Court. See Firestone Tire 
and Rubber Company et al., Petitioners 
v. Maria Acosta, Respondent, Fla. Sup. 
Ct. Case No. 255. Oral argument at the 
Supreme Court is scheduled for May 
1992. 

Even if there is no stated policy 
prohibiting the publication of articles 
concerning issues before the Florida 
Supreme Court, it seems like a good 
idea. Publishing one-sided articles (and 
this one clearly was) on issues pending 
before the Florida Supreme Court sub- 
jects the editorial staff of the Journal 
to claims of tendentiousness. Plenty of 
well-educated folks think statutes of 
repose are darn good things. If you are 
going to publish an article that clearly 
favors the position of one party to a 
pending appeal, alternative viewpoints 
should be published in the same issue. 

I commend the Journal for offering 
a forum for its readers to speak. 

Davin W. HENRY 
Orlando 


Editor’s note 

Policies set by the Journal Editorial 
Board do not prohibit discussion of 
issues on appeal. The Journal does seek 
balance, and welcomes letters or arti- 
cles taking issue with the views of 
authors. 


Discusses Business of 
Insurance 

The article “Banks and Insurance: 
The Tug-of-War Continues,’ (January 
1992) was an excellent and concise 
analysis of a highly technical area of 
the law. 

However, one statement made by the 
authors bears correction. The OCC has 
never “determined” that products such 
as title insurance, credit insurance, 
and municipal bond insurance are not 
“insurance.” Rather, the OCC has either 
distinguished or flatly rejected the Fifth 
Circuit Court of Appeals’ analysis set 
forth in the Saxon case in permitting 
the sale of various types of “insurance” 
products as activities incidental to the 


business of banking under the author- 
ity of 12 U.S.C. §24 (Seventh). 
However, the issue of what is “insur- 
ance” for federal banking/insurance pur- 
poses was recently addressed by the 
U.S. Court of Appeals for the Eighth 
Circuit in First National Bank of East- 
ern Arkansas v. Taylor. In this case, 
the circuit apparently attempted to 
distinguish the concept of “insurance” 
from the concept of “business of insur- 
ance.” The court held that activities 
which are clearly deemed to constitute 
the “sale of insurance,” under state 
law, did not necessarily constitute the 
“business of insurance” under the pro- 
visions of the McCarran-Ferguson Act, 
if such activities are lawfully engaged 
in by a national bank as an incidental 
activity under the provisions of 12 
U.S.C. §24 (Seventh). Accordingly, the 
national bank operating in the Eighth 
Circuit can apparently engage in any 
activity deemed to constitute an “inci- 
dental banking activity” by the Comp- 
troller of the Currency, regardless of 
whether such activities are deemed by 


state authorities as “insurance activi- 
ties” subject to state law prohibitions. 
It appears that as the much-despised 
term “nonbank bank” has slipped into 
the banking law lexicon, a new concept 
of “noninsurance insurance” may now 
also be part of a banking lawyer’s 
vocabulary. 
Dennis DiMaccio 
Miami 


Correction 

An article in the February Journal 
identified Marguerite Smith Boyd of 
Washington, D.C.., as chair of the Out-of- 
State Practitioners Committee. Ms. 
Boyd co-chairs the committee with Wil- 
liam M. Lindeman of Orlando. 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 350 words, and may 
be edited. Letters may be directed to 
“Letters to the Editor,” The Florida 
Bar Journal, 650 Apalachee Park- 
way, Tallahassee, Florida 32399- 
2300. 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“t do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“t will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law: 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 
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Have you ever had the urge ... to 


write an article and submit it for publication, but stopped short 
when you began to consider the time involved? While writing 
an article suitable for publication in this Journal does indeed 
take a good deal of time and effort, you might not be aware of 
the fact that you may already be well on the road. 

When you ask lawyers “What takes the most time in a 
research assignment?” the answer usually is “Getting started.” 
The authors with whom I have spoken did not gain inspiration 
for their articles by sitting down with a blank legal pad and 
asking, “What would be an interesting topic to write about?” 
The more common occurrence is that the author, during the 
normal course of practice, has “gotten started” by becoming 
involved in researching a legal question and has realized that 
there exists no good source of concise information on that 
particular topic. Rather than just merely placing copies of 
cases and research notes in a file (or, heaven forbid, throwing 
them out when the case has concluded), the author has instead 
assembled the materials and put them together in a coherent, 
logical order. With the addition of a bit of flair and polish, 
what was once a dreary, and perhaps dreaded, research 
assignment has now become an article worthy of publication 
in this Journal. 

I can tell you from personal experience that the gratification 
is enormous. Aside from seeing your name (and picture) in 
print (microfilmed for future generations), you may well find 
that your article is cited as authority to a court. In fact, my 
articles have been cited by opposing counsel in support of 
positions contrary to those that I was espousing. In addition, 
your article may be referred to in an appellate court opinion. 

Don’t leave your completed research in a drawer. With a 
little refinement, it could become the basis of a future Journal 
article. You will not only reap individual satisfaction, but also 
you will be doing a great service to your fellow attorneys. 

Send your manuscripts for publication consideration to 
Editor, The Florida Bar Journal, 650 Apalachee Parkway, 
Tallahassee, Florida 32399-2300. 


Mark F. Lewis 
Chair of The Florida Bar Journal 
Editorial Board 
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admissibility 
of evidence. 
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henthe exclusionor inclusion of evidence is vital toa case, be prepared 
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for years. Florida Evidentiary F oundations turns abstract evidence 
doctrine into proven, successfullines of questioning prepared for Florida 
courtroom practice. 
The authors have prepared lines of questioning to lay an unshakable foundation for 
the admissibility of evidence. Find explanations for phrasing your direct 
or cross-examination questions, as well as hundreds of sample foundational questions. 
The authors of Florida Evidentiary Foundations are among the most respected 
names in the evidence law field— 


Michael H. Graham, one of the country’s foremost experts in evidence law, is a 
Professor at the University of Miami (Florida) School of Law. He has authored three 
other books on evidence law, including a handbook on Florida evidence. 


Phillip A. Hubbart is a Judge for the District Court of Appeals of Florida, Third 
District. He is an Adjunct Professor at the University of Miami School of Law, and 


has received numerous awards for his contributions to the criminal justice system 
in Florida. 


Hugo L. Black, Jr. is a partner with the firm of Kelly, Black, Black, Byrne, Beasley & 
Bales in Miami. He has practiced law for over 40 years in Florida and Alabama, and is 
a Fellow of the American Bar Association and the American College of Trial Lawyers. 


Edward J. Imwinkelried, a nationally-known authority on evidentiary law and 
author of the best-selling Evidentiary Foundations (The Michie Company, 1989), 
is a Professor and Director of the Trial Advocacy Program at the University of 
California at Davis School of Law. He has written extensively on evidence and 
criminal justice topics. 


P.O. BOX 7587 + CHARLOTTESVILLE, VA 22906-7587 + 1-800-562-1215 


YES! Please send____copies of Florida Evidentiary Foundations at $65* each. I may return my purchase 
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he Clients’ Security Fund is 
broke. 

It is up to us to fix it. 

Those are the simple facts 
which will face the Board of Governors 
when it convenes this month in Tampa. 
The board needs your help in determin- 
ing the best course of corrective action 
to take, because whatever course is 
chosen will affect the pocketbook of 
every lawyer licensed to practice in 
Florida. 

As I am certain most of you know, 
the Clients’ Security Fund is a pro- 
gram unique to our profession. Truly, 
it sets us apart. The fund has been a 
source of pride for the legal profession 
and a source of comfort to financially 
injured clients for the past 25 years. It 
is what allows us to collectively look 
clients in the eye and say, “You can 
trust us with your money.” I know of 
no program supported by members of 
The Florida Bar which more directly 
and deservedly earns the trust of the 
public. 

As outlined in Chapter 7 of the Rules 
Regulating The Florida Bar, the Cli- 
ents’ Security Fund pools a portion of 
each Bar member’s annual dues to 
create a source from which clients may 
be reimbursed monies stolen by their 
lawyer or fees paid to a lawyer for 
which no legal services are performed. 
The only requirements of clients are 
that they have entered an attorney- 
client relationship with the errant law- 
yer, that the loss does not arise from a 
joint attorney-client business enter- 
prise, and that the client assists the 
Bar in seeing to it that the lawyer is 
disciplined by the Supreme Court. 

The fund will pay up to $50,000 in 
cases of defalcation, and up to $2,500 
for unearned fees. The Supreme Court 
has allowed the Board of Governors to 
allocate up to $15 of each member’s 
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Help Us Shape the Future of the 
Clients’ Security Fund 


by Benjamin H. Hill Ill 


dues to support the fund. 

Several years ago the per-member 
contribution to the fund was set at 
$7.20. Experience over the years sup- 
ported the conclusion that all finan- 
cially injured clients would be fully 
reimbursed subject to the limitations 
of the fund with a contribution from 
members at less than one half of the 
amount authorized by the Supreme 
Court. What was not foreseen was the 
effect of economic hard times; put 
bluntly, in bad economic times, more 
lawyers steal more money from their 
clients. Last year through Bar dues 
approximately $350,000 was contrib- 
uted to the fund against a payout of 
over $1 million. 

The surge of claims caught everyone 
by surprise. It was only four years ago 
that we had accumulated such a large 
reserve in the fund that we increased 
the maximum payout to its present 
level. The trend is by no means unique 
to Florida, either—nearly every state 


maintaining a similar fund has re- 
ported dramatic increases in both the 
size and number of claims. 

That’s the problem. The question 
now becomes, “What shall we do about 
it?” 

There are two bright spots in this 
otherwise dismal discussion. First, the 


_ system as we have constructed it in 


Florida is among the most efficient in 
the nation. Just as with our lawyer 
discipline system, we rely on a group 
of hardworking volunteers to provide 
the vast bulk of administrative and 
investigatory services required to make 
the fund operate. Under the leadership 
of Bill Ricker of Ft. Lauderdale, the 
39-member Clients’ Security Fund Com- 
mittee investigates claims within 90 
days of their receipt, forwarding recom- 
mendations to reviewing members of 
the Board of Governors. When you 
consider that 283 claims were filed last 
year against 162 lawyers, it is evident 
that completing these investigations 
is no small feat. All those volunteer 
hours translate into significant over- 
head savings, which means all but a 
very small portion of the money ear- 
marked for the fund goes to pay claims. 

The second bright spot is the level 
of enthusiastic support the fund has 
among our members. That enthusiasm 
was evident at this year’s Board of 
Governors retreat, when leaders from 
our sections, committees, and local bars 
overwhelmingly voiced support for the 
clients’ security concept. They even sug- 
gested raising Bar dues to make up for 
the deficit. The same enthusiasm was 
shown again, more recently, at the All 
Bar Conference in January. Confer- 
ence delegates, representing virtually 
every legal organization in the state, 
voted 91-2 to keep the Clients’ Security 
Fund operational and voted for a one- 
time $10 per member assessment to 
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restore fund reserves. 

That is a sketch of where we are. 
The question facing the Board of Gov- 
ernors this month will be where we go 
from here. We have options—some, in 
my view, are more palatable and more 
workable than others: 

¢ Requiring all lawyers with trust 
accounts to be bonded. There are two 
reasons why I do not favor this solu- 
tion. First, it takes the decision of who 
deserves reimbursement away from our 
profession. With bonding, an insurance 
company serves the role of a middle- 
man. The company’s motivation is not 
public protection, but profit. This goes 
against the very spirit which led to the 
formation of the fund. Second, the cost 
of operating the fund would obviously 
increase. Now, the fund is primarily 
operated by volunteers with minimum 
staff support. With bonding, the com- 
pany’s overhead will have to be 
covered. 

¢ Bonding lawyers serving as court- 
appointed or court-approved fiduciar- 
ies. Typically courts waive bonds for 
lawyers serving as fiduciaries. How- 
ever, bonding gives the client maxi- 
mum protection and does not impose a 
financial burden on the lawyer. Fur- 
ther, bonding companies in this area 
of practice have sufficient experience 
with respect to losses and, accordingly, 
the cost of bonds is quite reasonable. 
If bonding for fiduciaries had been in 
effect last year, a significant amount 
would have been paid to clients by the 
bonding companies instead of the Cli- 
ents’ Security Fund. 

¢ Making up fund shortfalls from 
the interest on the trust accounts pro- 
gram. All Bar Conference delegates 
rightly recognized that this is a solu- 
tion which creates more problems, 
voting against the idea by two-to-one. 
The IOTA program was created by the 
Bar and approved by the Supreme 
Court as a means to provide sorely 
needed legal services. That is its func- 
tion, which it is performing well. 
Reimbursing injured clients at the ex- 
pense of legal aid to the indigent would 
truly be “robbing Peter to pay Paul.” 

¢ Raising the per-member contribu- 
tion to the $15 allowed by Chapter 7 
of our rules at the expense of other 
Florida Bar programs. This sounds like 
a workable option, until one looks for 
$400,000 worth of nonessential pro- 
gramming in our budget. It simply isn’t 
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he Board of Governors first 

acted on the idea that The 

Florida Bar needed to do 

something other than prose- 
cute errant lawyers for grievance 
offenses that stemmed from poor law 
office management practices in 1979, 
when it voted to create a service for 
members that would help by providing 
a management consultant—something 
that traditionally only large law firms 
could afford. 

During those early years, the Law 
Office Management Advisory Service 
focused almost exclusively on consult- 
ing with individual firms. Practice 
efficiency was promoted as a way of 
reducing administrative error. While 
the goals of the program were admira- 
ble, it became clear that a small 
program with one full-time staffer do- 
ing one-on-one consultations and really 
providing a service to such a large 
membership was neither realistic nor 
cost-effective. 

So, over the years the focus of LO- 
MAS has changed from consulting with 
individual firms to an emphasis on 
assisting all firms, first by acting as 
an information clearinghouse, and, 
when necessary, doing on-site consul- 
tations. And of the 23 on-site 
consultations conducted in calendar 
year 1991, five consultations were ac- 
tually court-ordered, since LOMAS now 
assists the court in advising attorneys 
whose ethical run-ins resulted from 
poor law office management problems 
as a condition of their probation. 

Since 1980, when the service first 
got underway, LOMAS has conducted 
over 700 on-site consultations. From 
this experience LOMAS now has a 
deep base of knowledge regarding the 
types of problems lawyers share, par- 
ticularly those in smaller firms. Few 
lawyers and even fewer staff employ- 


10 THE FLORIDA BAR JOURNAL/MARCH 1992 


EXECUTIVE DIRECTIONS 
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ees have any accounting education. 
The rules regulating trust accounts, 
while not technically onerous, are none- 
theless daunting to many. It is for this 
reason that LOMAS, in cooperation 
with the Florida Bar Foundation, pro- 
duced the videotape “Maintaining a 
TRUSTworthy Trust Account.” 

Breaking up a partnership is never 
easy, yet LOMAS has learned from 
experience that less than one lawyer 
ir. seven has a written partnership 
agreement. For those firms, LOMAS 
has developed a bank of sample part- 
nership agreements. 

Good docketing procedures are an- 
other area of great concern reviewed 
during on-site evaluations. Too many 
secretaries are given the responsibility 
of setting follow-up dates with abso- 
lutely no training in such things as 
whether weekends and holidays are 
counted when due dates and deadlines 
are computed. 

Another frequent lament heard by 
LOMAS is from attorneys perplexed 


over cash flow and accounts receivable 
problems. 

These are just some of the problems 
and issues that LOMAS deals with on 
a daily basis. 

Using its experience with the com- 
mon problems of law office management 
as a gauge, LOMAS has cataloged over 
3,000 articles, monographs and books 
on management principles, trust ac- 
counting procedures, docket control, 
integrating high-tech equipment into 
the law practice, and related topics. 
When lawyers call with questions on 
practice management issues, LOMAS 
can usually find helpful information 
at hand. And if the LOMAS staff does 
not have the information available, 
they are prepared to refer callers to 
specialized consultants, the ABA, or 
another likely source for the needed 
information. 

LOMAS also maintains friendly rela- 
tions with Florida consultants and 
regularly refers matters of a highly 
technical or complicated matter to quali- 
fied consultants. This, in turn, helps 
the law firm eliminate guesswork in 
knowing who to turn to for answers. 

At present the two-person LOMAS 
staff handles just under 5,000 tele- 
phone calls per year. Like calls to our 
ethics hotlines, these calls consume 
most of the LOMAS staff’s day, every 
day, but are received by members of 
the Bar as a service they have become 
accustomed to and appreciate having. 
The relationship to the ethics hotline 
does not stop there; ethics, profession- 
alism and good office management 
practices cannot easily be separated 
and overlap on many calls. The ethics 
and LOMAS staff refer callers to the 
department best able to handle the 
caller’s specific need. 

If a question is too complex to be 

Continued on page 18 
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ince 1941, an evidentiary 

privilege created by the leg- 

islature has prohibited the 

use in evidence at any civil 
or criminal trial of a report of an acci- 
dent by the driver or other person 
involved in an accident. During the 
1991 legislative session, the Florida 
Legislature amended F.S. §316.066(4) 
to allow a law enforcement officer to 
testify at a criminal trial to a state- 
ment or report given by a person in- 
volved in an accident to the officer, 
provided that the privilege against self- 
incrimination is not violated.! The ob- 
vious intent of the amendment, which 
took effect July 1, 1991, is to limit the 
application of this accident report privi- 
lege. 

The constitutionality of the legisla- 
tion, however, remains to be deter- 
mined. The Florida Supreme Court has 
ruled that the accident report privilege 
prohibits the use of communications 
made by persons involved in accidents 
in order to avoid a Fifth Amendment 
violation.? If the legislature intended 
to eliminate the accident report privi- 
lege in criminal cases by allowing offi- 
cers to testify to a statement given by 
a driver for the purposes of an accident 
investigation, the new law may run 
afoul of this holding. 

This article will address the consti- 
tutionality of the amendment to 
§316.066(4). Upon examining the his- 
tory of the accident report privilege, 
including legislative and judicial 
changes to the law, it should become 
apparent that the new law does not 
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infringe upon Fifth Amendment rights 
by allowing an officer to testify to state- 
ments made by a person involved in 
an accident. 

By tracing the development of the 
accident report privilege, misgivings 
about the current state of the law 
should also become apparent. The con- 
stitutional underpinnings are dubious 
at best. Its application is inconsistent. 
Finally, the stated policy reasons ad- 
vancing the privilege are outweighed 
by the probative value of the evidence. 

The new law, which will certainly 
be construed by the appellate courts, 
may provide the impetus for judicial 
reexamination of the privilege in both 
criminal and civil cases. Resolution of 
the constitutionality of the legislation, 
therefore, may spark needed judicial 
and legislative reform. 


From the Beginning 

As it first appeared, the accident 
report privilege protected written re- 
ports of an accident made by the driver 
to the former Department of Public 
Safety. A driver was required to for- 
ward an accident report to the 
department if the vehicle was involved 
in an accident which resulted in the 
injury to, or death of, any person, or if 
the total property damage amounted 
to $50 or more.‘ The failure to make a 
report constituted a misdemeanor of- 
fense.5 

The Florida Supreme Court first re- 
viewed the application of the privilege 
in 1949 in the case of Stevens v. Duke, 
42 So.2d 361 (Fla. 1949).6 Following 


The Accident Report Privilege 
Going... Going... Gone? 


an accident involving a fatality, a state 
trooper interviewed the driver involved 
in the collision. The trooper, who was 
assisting in the accident investigation, 
obtained a written statement from the 
driver. In the civil action that followed, 
the officer was called as a witness to 
testify to the substance of the state- 
ment made by the driver. The trooper’s 
testimony was excluded, and the Su- 
preme Court upheld the trial court’s 
evidentiary ruling.’ 

The court emphasized that the driver 
had a duty to make an accident report, 
noting that the driver would commit a 
criminal offense if he failed to submit 
the report. By giving a statement to 
the trooper, the driver discharged his 
duty and was entitled to the statutory 
privilege set forth in §317.17. Because 
the driver fulfilled his duty to report, 
the court extended the privilege to both 
the oral statement made by the driver 
and the written statement which fol- 
lowed.? 

Stevens was consistently followed by 
subsequent decisions which applied the 
privilege.!° Until Wise v. Western Un- 
ion Telegraph Co., 177 So.2d 765 (Fla. 
lst DCA 1965), the courts generally 
limited their inquiry to defining the 
scope of the privilege.!! In Wise, the 
accident report privilege was linked to 
the Fifth Amendment. Commenting on 
the legislative intent, the court de- 
clared that the accident report privilege 
was designed to protect the constitu- 
tional right against self-incrimination 
of a person involved in an accident who 
made an accident report.!2 The court 


ACCIDENT 
EVIDENCE 


NO 
ADMITTANCE 


also opined that the underlying stat- 
ute, §317.171, was in derogation of the 
common law and should be strictly 
construed.!3 


Changing Hats 

State v. Coffey, 212 So.2d 632 (Fla. 
1968), became a milestone in the devel- 
opment of the privilege. In resolving 
the admissibility of the results of a 
blood alcohol test, the court held that 
the accident report privilege would not 
apply if an officer investigating an 
accident “changed hats” and assumed 
the role of an officer investigating a 
criminal offense. !4 

According to this “change hats” test, 
evidence obtained by an officer from a 
person involved in an accident for the 
purpose of an accident investigation 
was privileged if the person was re- 
quired to make an accident report. The 
privilege did not apply to evidence ob- 
tained from a driver during a criminal 
investigation if the driver was suffi- 
ciently warned that the accident 
investigation had concluded and the 
criminal investigation had begun.'5 Be- 
cause the defendant in Coffey knew 
that blood was drawn pursuant to a 
manslaughter investigation, the court 
held that the blood test results were 
not privileged. !6 

Citing Wise, the Supreme Court rec- 
ognized that the legislature intended 
to protect the constitutional right 
against self-incrimination and to facili- 
tate the ascertainment of the cause of 
accidents from truthful accident re- 
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ports of persons involved in accidents.!” 
The court also concurred with the First 
District’s holding in Wise that the stat- 
ute was in derogation of the common 
law and should be strictly construed.'® 

One other point made by the court 
in Coffey is noteworthy. The court re- 
marked that the legislature did not 
intend for the privilege to shield com- 
pletely a criminal suspect from any 
investigation.!9 Rather, the driver was 
entitled to “the same constitutional 
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safeguards as any other person sus- 
pected of or charged with a crime—no 
more and no less.”2° 


Legislative Amendments 

In 1969, shortly after Coffey was 
decided, the legislature relieved the 
driver of any duty to submit a written 
report if the investigating officer made 
a report of the accident. An officer was 
required to submit an accident report 
following the investigation of any mo- 
tor vehicle accident involving death, 
personal injury, or total property dam- 
age in the amount of $50 or more.?! 
Consequently, in most motor vehicle 
accidents, an officer would prepare an 
accident report, which would eliminate 
the driver’s statutory duty to report. 

Although the Department of High- 
way Safety and Motor Vehicles was 
authorized to require a supplemental 
report from a driver or any witness, in 
practice this was never done; an acci- 
dent investigation was left to the 
investigating agency. The department 
served merely as a repository for acci- 
dent reports and a resource for accident 
data.?2 

As a result of the 1969 amendment, 
a driver who was involved in an acci- 
dent with injuries was generally not 
required to give a statement to an 
officer or the department concerning 
the details of an accident. A driver was 
required only to notify a law enforce- 
ment agency that an accident had 
occurred?3 and to give basic informa- 
tion concerning vehicle registration 
and personal identification at the re- 
quest of an officer at an accident 
scene.?4 

Also, when the legislature decrimi- 
nalized most violations of Ch. 316 in 
1974,25 any impact upon the driver for 
failure to submit an accident report 
was minimized. Rather than a criminal 
offense, punishable by imprisonment, 
the sanction for nonreporting was now 
a noncriminal infraction, punishable 
only by a fine.?6 


Brackin v. Boles 

The amendments to the law went 
unnoticed by the courts, which contin- 
ued to recognize a statutory duty to 
make a report of the accident. As late 
as 1984, the Florida Supreme Court, 
in Brackin v. Boles, 452 So.2d 540, 544 
(Fla. 1984), held that the accident re- 
port privilege prohibited the use of 
communications made by persons in- 


volved in accidents in order to avoid a 
Fifth Amendment violation. The court 
concluded that the legislature intended 
the privilege to protect statements and 
communications which the driver, 
owner, or occupant of the vehicle was 
required to make under §316.066(1) 
and (2).27 

The court failed to realize that in 
most civil or criminal trials in which 
the accident report privilege might ap- 
ply, an accident report would have 
been prepared by the investigating offi- 
cer. Other than providing identification 
to the officer, the driver was not com- 
pelled by §316.066 to submit a report 
to the department or the officer be- 
cause an accident report would have 
been prepared. For this reason, the 
Fifth Amendment should not have been 
implicated in Brackin. 

Brackin is also significant because 
the court, while speaking to the admis- 
sibility of the results of a blood alcohol 
test, expressed its dissatisfaction with 
the “change hats” test of Coffey. The 
purpose of the accident report privi- 
lege, concluded the court, is to protect 
communications and statements which 
were required by §316.066 to be given 
to an investigating officer or to the 
Department of Highway Safety and 
Motor Vehicles. Holding that no logical 
reason existed to apply the privilege 
to the blood test results, the court ruled 
that the previous distinction made by 
the court between accident investiga- 
tions and criminal investigations was 
artificial and would no longer be ap- 
plied.?9 

Brackin was applauded for establish- 
ing a clear and concise test which 
would promote uniform and consistent 
decisions.?° However, such a result has 
not materialized because it is not clear 
from reading Brackin whether the 
court intended to abolish the “change 
hats” test completely or merely limit 
the application of the test to state- 
ments and communications to an 
officer or the department. Although the 
court indicated that a distinction be- 
tween accident and criminal investiga- 
tions was unnecessary except with 
regard to communications made to an 
officer pursuant to §316.066,3! the court 
later stated that such distinction is 
“artificial, is not a proper interpreta- 
tion of the statute, and must be 
eliminated.”32 Consequently, two dis- 
trict courts of appeal have followed 
different paths upon reviewing the ad- 
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missibility of a driver’s statements 
under Brackin. 

In Kornegay v. State, 520 So.2d 681 
(Fla. lst DCA 1988), the First District 
reviewed statements given by a driver 
to an officer at an accident scene both 
before and after Miranda warnings 
were read. The defendant initially 
made a spontaneous statement to an 
officer in which he admitted that he 
ran a stop sign. After advising the 
driver that a homicide investigation 
was being conducted, the officer read 
Miranda warnings. The driver then 
gave a written statement which re- 
vealed that he customarily ran the stop 
sign when he was late for work.*3 

The appellate court held that the 
driver’s verbal and written statements 
were privileged under §316.066(4). Re- 
lying on Brackin, the court rejected 
any distinction between statements 
made during an accident investigation 
and statements given during a concur- 
rent homicide investigation.°4 
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Unlike the First District, the Fourth 
District has continued to recognize a 
distinction between a criminal and an 
accident investigation in applying the 
accident report privilege. In Alley v. 
State, 553 So.2d 354 (Fla. 4th DCA 
1989), the court considered the admis- 
sibility of a driver’s statements at an 
accident scene and later at a medical 
clinic. The court held that the state- 
ments in question were given during 
the accident investigation phase which 
continued until the officer read Mi- 
randa warnings. Citing Brackin, the 
court ruled that the statements were 
privileged and inadmissible.*® 

Similarly, in West v. State, 553 So.2d 
254, 256 (Fla. 4th DCA 1989), the 
Fourth District held that statements 
which were voluntarily made in the 
course of a criminal investigation after 
the appropriate Miranda warnings 
were read would be admissible. How- 
ever, because the defendant was never 
advised of the distinction between the 


accident and criminal investigative 
phases, the court held that the state- 
ments were privileged.6 

Obviously, the cases from the First 
and Fourth Districts cannot easily be 
reconciled. Kornegay implicitly as- 
sumes that any report made to an 
officer following an accident is abso- 
lutely privileged, regardless of an ongo- 
ing criminal investigation. Alley and 
West, on the other hand, emphasize the 
importance of a criminal investigation 
in determining whether statements 
should be admitted. The latter ap- 
proach appears to be the better reading 
of Brackin. 

By holding that the Supreme Court 
has eliminated the need to distinguish 
statements made during a criminal 
investigation from statements made dur- 
ing an accident investigation,?’ the 
First District appears to have taken 
comments by the court in Brackin out 
of the context in which they were made. 
Reading Brackin in its entirety, the 
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better interpretation of the opinion is 
that the court did not intend for the 
accident report privilege to be applied 
to the results of a blood alcohol test, 
regardless of whether the blood was 
withdrawn during a criminal or an 
accident investigation. Only state- 
ments and communications would be 
protected by the privilege.*® 

Furthermore, preventing the officer 
from testifying to all statements made 
by the driver, as in Kornegay, effec- 
tively shields a suspect from any 
questioning by the officer. If this inter- 
pretation of Brackin is correct, the 
court has ignored its caveat in Coffey*® 
and has provided greater rights to a 
suspect in a criminal investigation be- 
cause of the sole fact that the person 
was involved in an accident. 

Alley and West, therefore, which ap- 
ply the “change hats” test to statements 
made by a driver to an officer, appear 
to be in line with the Supreme Court’s 
intended application of the accident 
report privilege. Nevertheless, due to 
the conflicting opinions, the Supreme 
Court should reconsider this issue and 
resolve the ambiguity of Brackin. The 
recent amendment to §316.066(4) may 
provide the catalyst for the court to 
revisit Brackin. 


The 1991 Legislation 

Due to its holding in Brackin that 
the accident report privilege protects 
a driver against self-incrimination, the 
Supreme Court will likely decide the 
fate of the new law. As amended, 
§316.066(4) allows an officer at a crimi- 
nal trial to testify to a statement or 
report given by a person involved in 
an accident to an officer, provided that 
the privilege against self-incrimination 
is not violated.*° The legislature also 
amended §316.062(3) to provide that a 


driver’s duty to give a report or infor- 
mation to an officer making a written 
accident report shall not be construed 
to include information which would 
violate the persen’s privilege against 
self-incrimination.*! 

These amendments confirm that a 
driver involved in an accident has no 
statutory obligation to give a state- 
ment or any information to an officer 
which may be self-incriminating. As- 
suming that an accident report has 
been completed, a driver is not com- 
pelled by §316.066 or any other 
provision of Ch. 316 to give a statement 
to an investigating officer.*2 

It may be argued that as a practical 
matter, a person involved in an acci- 
dent is otherwise compelled to give an 
accounting of the accident to an officer. 
The U.S. Supreme Court has held that 
roadside questioning by an officer does 
not necessarily implicate the Fifth 
Amendment.*? If an officer may ques- 
tion a driver following a traffic stop 
without first reading Miranda warn- 
ings,44 an officer’s questioning of a 
driver at the scene of an accident 
should not necessarily be considered 
custodial interrogation. Each case un- 
der the new law should turn on its 
facts. In short, eliminating the acci- 
dent report privilege in criminal cases 
does not, in and of itself, violate the 
Fifth Amendment. 

In other proceedings,** the accident 
report privilege remains. Section 
316.066(4) continues to require the ex- 
clusion in civil cases of a statement or 
report given to an officer for the pur- 
pose of completing an accident report 
required by this statute. No exception 
is provided. If an officer is required by 
§316.066(3) to complete an accident 
report, any statement given by a driver 
for the purpose of an accident investi- 
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gation would be protected.46 


Conclusion 

The presence of the accident report 
privilege is not essential to protect a 
driver’s rights under the Fifth Amend- 
ment. In most. cases, a driver is not 
compelled by the legislature to give a 
statement of an accident to an investi- 
gating officer. The completion of an 
accident report by the officer obviated 
any duty by the driver to make a 
report. Section 316.066(4), as amended, 
does not violate the Fifth Amendment 
by allowing an officer to testify in 
criminal proceedings to a statement 
made by the driver. 

However, due to the conflicting ap- 
pellate opinions, the application of the 
privilege in noncriminal proceedings 
should be reexamined by the Florida 
Supreme Court. The “change hats” test 
of Coffey is the correct standard to be 
applied if this privilege, which is in 
derogation of the common law, is to be 
strictly construed. When a driver is 
apprised of a criminal investigation, 
any statement which was not obtained 
in violation of constitutional rights 
should be admitted if the letter and 
intent of the underlying statute are to 
be fulfilled. 

As a matter of public policy, the 
legislature should question the wisdom 
of retaining such a privilege. By ex- 
cluding evidence which would other- 
wise be properly admitted as an admis- 
sion by the driver,’ the privilege is 
detrimental. Allowing the officer to tes- 
tify in any proceeding to statements 
made by a driver involved in an acci- 
dent is a necessary reform. Drivers 
will be adequately protected under the 
federal and state constitutions if the 
statutory privilege is repealed. Noth- 
ing suggests that drivers would be any 
less candid during accident investiga- 
tions if the privilege, which was prob- 
ably unknown to them at the time of 
the investigation, was completely elimi- 
nated. Without such attention by the 
legislature and favorable consideration 
by the courts, the privilege will con- 
tinue to provide a fortuitous and 
unnecessary immunity to a driver in- 
volved in an accident. 0 


1 Fla. Laws Ch. 91-255, §14. 
2 Brackin v. Boles, 452 So.2d 540 (Fla. 
1984). 
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answered over the telephone, LOMAS 
mails information to Bar members or 
their staff either free or at a nominal 
charge. A recent estimate placed re- 
sponses to members’ questions at about 
1,500 pieces of mail per year. 

Just as the Bar membership of 28,000 
in 1980 has nearly doubled, the staff 
of LOMAS has grown. In addition to a 
full-time director, the LOMAS depart- 
ment has a full-time employee to 
provide assistance on issues of soft- 
ware and hardware technology and to 
regularly evaluate and publish soft- 
ware evaluations of products designed 
to assist the lawyer in the area of 
docket control, calendaring, word proc- 
essing, research aids, etc. The 
department estimates that 40 percent 
or more of its current calls involve 
office automation. 

LOMAS also assists Bar sections, as 
well as local bars and other Bar-related 
organizations. During calendar year 
1991, LOMAS staff members were in- 
volved either in the planning or 
production or as a speaker at 23 Bar 
programs. Additionally, LOMAS pro- 
vided course materials, articles, news 
columns and Journal items on 17 occa- 
sions during the past year. 

Working with the Young Lawyers 
Division, LOMAS also has been able 
to jointly produce and market a vide- 
otape in a major area of importance to 
modern practitioners. Up to 30 percent 
of LOMAS queries center around is- 
sues related to establishing a new 
practice. With this in mind, the depart- 
ment sells a videotape devoted to 
answering the most frequently asked 
questions of those looking to move in 
that direction. 

As executive director I receive a 
great number of letters and telephone 
calls, both critical of and in praise of 
the Bar. I am happy to report that the 
great majority of letters I receive about 
the services provided by LOMAS are 
written to thank the Board of Gover- 
nors for making this service available. 
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Legal Wit Wisdom 


ne of the “lawyer jokes” 

making the rounds last 

year was the story of a 

person who asked a mathe- 

matician, an accountant, and a lawyer 

“what two plus two” equals. The mathe- 

matician said four. The accountant 

asked, “What do you want it to be?” 

The attorney said, “I’m not sure, but 

it’s going to be a lot more than we 
thought.” 

Although frequently the subject of 

such mirth, lawyers and accountants 

are often portrayed as humorless. The 


by Raymond T. Elligett, Jr. 


excerpts from the following opinions © re 


are offered to refute that premise for 
attorneys, and also show that our 
judges occasionally enjoy add- 
ing an entertaining touch to 
their writings. 

Some opinions borrow apro- 
pos phrases from literary 
authors. Judge Fay, dissenting 
in a panel opinion before the 11th 
Circuit, adopted his view en banc 
that a successful appellant could not 
waive a new trial he had obtained on 
appeal and accept the original judg- 
ment. He quoted Oscar Wilde: “In this 
world there are only two tragedies. 
One is not getting what one wants and 
the other is getting it.”! 

Former Judge Pearson of the Third 
District Court of Appeal referred to a 
party’s crocodile tears, footnoting to 
the literary work of four centuries 


ago: “A cruel crafty Crocodile, Which = 


in false grief hiding his harmful guile, 
Doth weep full sore, and sheddeth 


tender tears.”2 

The sources of some quotations are 
more contemporary. A Georgia federal 
district judge considered an environ- 
mental insurance case which was ap- 
pealed to the 11th Circuit which certi- 
fied a question to the Georgia Su- 
preme Court. When the case finally 
returned to the district court for the 
judge to reconsider the issues, he be- 
gan by quoting New York Yankee 
great Yogi Berra: “It’s like deja vu all 
over again.”3 

Opinions have also applied phrases 
typically used in other contexts to 
legal arguments.* Judge Pearson distin- 
guished between “shot gun” and 
“machine gun” cumulative error argu- 
ments.5 The 11th Circuit noted it had 
often been said before that “one cannot 
both have his cake and eat it, too.”6 
Rejecting an argument for a new 

cause of action former Judge 

Boyer of Florida’s First Dis- 

trict Court of Appeal com- 
mented, “Never before has 
anyone had the intestinal 
fortitude to bring suit under 
such circumstances.” Judge 
Schwartz of the Third District — 
noted that purely as a matter of 
personal taste he would have used the 
term “chutzpah.”® : 

The Second District affirmed the 
denial of a motion for mistrial on the 
basis that one party simply “rose to 
the bait” cast by the other.® 

A recent Second District case re- 
jected the argument that a wife should 
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be liable for punitive damages for her 
husband’s actions based on a vicarious 
liability theory. Judge Altenbernd ob- 
served, “Suffice it to say that vicarious 
liability under Mercury Motors is 
based upon a master-servant relation- 
ship which is dissimilar from the mari- 
tal relationship.”!° 

Some opinions have borrowed from 
popular movies or songs. The 11th 
Circuit discussed the theory that a 
special verdict was designed to be a 
“doubt eliminator” by citing the “im- 
mortal words” of the chain gang boss 
in Cool Hand Luke: “What we have 
here is a failure to communicate.”!! 

A recent Ninth Circuit federal opin- 
ion created some controversy when 
the writing judge incorporated over 
200 movie titles in the text, appar- 
ently unnoticed by the concurring 
judges.!2 Rocky, Monkey Business, 
Against All Odds, Staying Alive, and 
Failsafe are among the titles hidden 
in the opinion.!9 

One has to wonder if the Fifth Cir- 
cuit judges realized that one of their 
opinions contained numerous refer- 
ences to song titles by the musical 
group The Talking Heads. A 1987 
criminal opinion mentions, among oth- 
ers, “Houses in Motion,’ “True Sto- 
ries,” “Wild Wild Life,” “Fear of Mu- 
sic,” “Speaking in Tongues,” and their 
biggest hit, “Burning Down the 
House.”!4 

Perhaps a more cognizant use of a 
popular song was a line from Gary 
Lewis & the Playboys’ 1965 hit, “This 
Diamond Ring” in a suit over the 
return of an engagement ring. The 
court summed up the problem by quot- 
ing, “She took it off her finger, now it 
doesn’t mean a thing.”!5 

The U.S. Supreme Court is not 
above injecting a little wit in its deci- 
sions. Explaining his decision to 
change his position on an issue, Jus- 
tice Frankfurter wrote that “[w]isdom 
too often never comes, and so one 
ought not to reject it merely because 
it comes late.”!6 In another case he 
observed, “In law also the right an- 
swer usually depends on putting the 
right question.”!7 

Even Justice Rehnquist is given to 
a pun on occasion. He noted that prior 
precedent had established a First 
Amendment right of expression for 
“barroom” type nude dancing, al- 
though observing it “may involve only 
the barest minimum of protected 
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expression.”!8 

Some courts have offered humor at 
the expense of a party’s argument. 
One court quoted from a party’s brief: 
“The duty owing from defendants to 
plaintiffs in the abstract will vary, 
under White, relative to the juxtaposi- 
tion of the real world environmental 
encasement of the two sides. The con- 
cept of causation would seem less plas- 
tic.’ The court remarked, “Briefs 
should be written in the English lan- 
guage!”19 

A New Mexico Supreme Court opin- 
ion quoted the trial court’s remarks 
on a California attorney who as a 
party who repeatedly asserted in his 
deposition, “I don’t know; if I ever 
knew, I have forgotten.” The trial 
judge commented: “Maybe they prac- 
tice law like that in California, I don’t 
know. But, we certainly don’t here.”20 

The noncooperative party had ap- 
pealed the dismissal of his case as a 
sanction, arguing that the one federal 
court case which had dismissed under 
such circumstances “stands alone.” 
The appellate court noted this was 
true, but concluded its opinion with: 
“It stands alone no longer.”?! 

Defense counsel may take comfort 
in the quote of a New Jersey Supreme 
Court justice who observed, “It is well 
to recall occasionally that ‘the figure 
of justice is conventionally portrayed 
as carrying a pair of scales, not a 
cornucopia. ”22 Plaintiff's counsel 
might note that the justice was dis- 
senting. 

Sometimes the mere description of 
what occurred in the case cannot avoid 
being amusing. One federal circuit 
court detailed a pro se litigant who 
filed 16 separate motions for “a change 


of venue to allow appeals to be heard 
in a nationally televised jury trial 
before the Supreme Court.”25 He also 
sought an emergency stay of President 
Reagan’s second inauguration, reveal- 
ing he was a self-proclaimed presiden- 
tial candidate, with his residence in 
the Milkyway Galaxy. 

The plaintiffs 28 appeals included 
“demands that an unspecified state 
or governmental entity pay his living 
and working expenses while he does 
battle against injustice.”24 The appel- 
late court enjoined the plaintiff from 
filing any further federal actions with- 
out leave of court. Perhaps he headed 
off to state court. 

Some opinions provide amusing in- 


sight on how perceptions have changed 
over the years. The Florida Supreme 
Court addressed a plaintiffs claim 
that her privacy had been invaded by 
an alleged portrayal of the woman in 
the book Cross Creek. The 1947 deci- 
sion rejected the plaintiff's claim of 
damages: “Her health has not been 
impaired—in fact she gained some 
twenty pounds in weight since the 
book was published.”25 While doubtful 
courts in 1992 would consider a 20- 
pound weight gain as a benefit, could 
it be an element of damages? 

At times courts have even waxed 
poetic. The entire text of an appellate 
opinion addressing a claim for damage 
to a tree read: 


We thought that we would never see 
A suit to compensate a tree. 


A suit whose claim in tort is pressed 
Upon a mangled tree’s behest; 
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A tree whose battered trunk was pressed 
Against a Chevy’s crumpled crest; 


A tree that faces each new day 
With bark and limb in disarray; 


A tree that may forever bear 
A lasting need for tender care. 


Flora lovers though we three, 
We must uphold the court’s decree. 


Affirmed.?6 


Occasionally the humor is not found 
in the written decision but in the dis- 
cussion surrounding it. In a federal 
civil trial in Birmingham, Alabama, 
one lawyer objected and the district 
court judge promptly overruled the ob- 
jection. “But your honor,” the attorney 
continued holding up a slip opinion, 
“T’ve got the latest law from the Fifth 
Circuit on this point.” The judge re- 
sponded: “I just overruled you. You got 
anything later than that?”2? 

Judge Brown of the Fifth Circuit 
frequently included humorous subti- 
tles for portions of his opinions. When 
addressing the Hillsborough County 
Bar Association several years ago, he 
read another court’s opinion in a per- 
sonal injury case: 

This case arose when the car in which a 
17-year-old girl was riding struck a steel 
bridge abutment. Although there was evi- 
dence that the boy driving the car had been 
negligent in hitting the bridge, the trial 
court directed a verdict in his favor at the 
end of the plaintiffs case since, as a matter 
of law, the girl’s negligence proximately 
contributed to the accident. 

This court agreed that the girl was con- 
tributorily negligent as a matter of law not 
only in distracting the driver with her amo- 
rous activities, but also in failing to protest 
that the driver was not taking proper pre- 
cautions for her safety. The boy and girl had 


been “petting” on the return trip from the 
Smoky Mountains. She had removed some 
of her underclothes and was lying on the 
front seat of the car with her head on the 
driver’s lap and her body naked above the 
waist, exposed to his sight and touch. Dur- 
ing the 20 miles the couple had travelled 
with the girl in this position and the driver’s 
hand on her body, the boy had become so 
aroused that his mind was centered on her 
rather than his driving and he was so 
distracted that he was hardly aware of 
what he was doing. 

The court rejected the argument that 
since the driver had removed his hand from 
the girl one minute before the impact and 
lit a cigarette, her conduct could not have 
been the proximate cause of the accident. 
That argument erroneously assumed that 
in such a short interval of time the driver 
with the girl’s body still exposed could have 
regained his composure and again devoted 
his attention to driving. Moreover, the girl 
was also contributorily negligent in reach- 
ing for the cigarette which he attempted to 
hand her underneath the steering wheel 
when he saw another car containing people 
who knew his father. The boy was con- 
cerned since his father did not know that 
he smoked.?8 


Based on the foregoing, it is respect- 
fully submitted that at least some law- 
yers do have a sense of humor. Our 
research uncovered no such evidence 
for accountants. Perhaps there are 
some depreciation schedule jokes we 
missed. . . 
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23 Urban v. United Nations, 768 F.2d 
1497, 1499 (D.C. Cir. 1985). 

Td. 

25 Cason v. Baskin, 159 Fla. 31, 30 So.2d 
635, 640 (1947). 

26 Fisher v. Lowe, 122 Mich. App. 418, 
333 N.W. 2d 67 (1983). Thanks to Judge 
Herboth Ryder of the Second District Court 
of Appeal for bringing this case to my atten- 
tion. 

27 Summer 1977. 

28 Clairborne v. McLean, CCH 1966-2 
Auto Negl. Cases, p. 12,228 (Tenn 1966). 

29 The author invites readers to send him 
additional cases for possible use in a simi- 
lar future article. 
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Beyond the 


Corporate 


The Potential Liability of 


n these economic hard times, liti- 
gants may be confronted with 
claims against individual corpo- 
rate officers or agents for acts 
undertaken within the course and scope 
of their employment. These claims are 
typically raised as quests for deep 
pockets when the corporate defendant 
is insolvent, bankrupt, or without suffi- 
cient assets to satisfy the claim. This 
article will address the potential liabil- 
ity of corporate officers and agents in 
their individual capacities in the con- 
text of tort, statute, and contract. 


Tort Liability 

Corporate representatives may be 
sued on a variety of tort theories for 
acts committed while acting within the 
scope of their employment duties and 
responsibilities. These theories include 
negligence, misrepresentation, and con- 
version. Regardless of the theory, it is 
no defense to a claim of tort liability 
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Officers and Agents 


by Renee A. Roche 


that the representative was ostensibly 
acting as an agent or officer of the 
corporation when the wrongful act was 
committed. 

In White-Wilson Medical Center v. 
Dayta Consultants, Inc., 486 So.2d 659 
(Fla. lst DCA 1986), the court re- 
viewed an order dismissing a tort 
counterclaim against Day, the sole share- 
holder, officer and director of Dayta 
Consultants, the corporate plaintiff. 
Day had signed a contract with White- 
Wilson on behalf of Dayta Consultants 
to provide technical services for White- 
Wilson’s computer system. On appeal, 
White-Wilson argued that the trial 
court had erred as a matter of law in 
ruling that Day was shielded from 
individual liability because of his rela- 
tionship with the corporation. The 
appellate court agreed: 

[t]here is substantial authority that Day 


may be sued for tortious acts or derelictions 
of duty in which he is alleged to have 


personally participated. Individual officers 
and agents of a corporation are personally 
liable where they have committed a tort 
even if such acts are performed within the 
scope of their employment or as corporate 
officers or agents. There is no need to allege 
fraud or physical injury, as Dayta Consult- 
ants contends. 


Id. at 661 (citations omitted). 

The initial and often most challeng- 
ing procedural hurdle in reaching an 
individual corporate officer on a tort 
claim is a motion to dismiss. At this 
juncture, the individual defendant will 
maintain that the claim should be 
dismissed because the acts or omis- 
sions were not committed in the 
defendant’s individual capacity, but 
only vicariously as an officer or agent 
of the corporation. The defendant may 
also argue that he or she did not owe 
the plaintiff a duty unless, at the time 
of the injury, he or she was in control 
of the premises or apparatus that 
caused the harm. A series of recent 


cases defines the pleading requirements 
for finding liability on the part of 
individual corporate officers in the con- 
text of negligence and personal injuries. 

In McDaniel v. Sheffield, 431 So.2d 
230 (Fla. 1st DCA 1983), the court 
considered a complaint alleging negli- 
gence against corporate officers and 
stockholders of an oil company operat- 
ing and leasing a gas station in which 


Where there is 
“personal 
participation” in a 
wrong, the 
individual 


the plaintiff's decedent was shot and 
killed. The individual defendants were 
not physically in possession of the 
premises at the time of the shooting. 
Under those circumstances, the court 


participant may be 
liable under 
common law and 


=> 


found there could be no liability: 

Even if we assume the Sheffields were 
co-lessees of the property, they did not 
individually owe the decedent any duty 
unless they were also in possession and 
control of the premises in their individual 
capacities and not as corporate officers. The 
only way a corporation can act is through 
its officers, agents, and. employees. The 
Sheffields had no duty to the decedent as a 
result of any acts performed as corporate 
officers. 


Id. at 231. 

A contrary result was reached in 
McElveen v. Peeler, 544 So.2d 270 (Fla. 
lst DCA 1989). There, the plaintiffs 
alleged that an individual corporate 
officer repeatedly permitted the plain- 
tiffs’ child access to the premises of his 
tire store and failed to warn the child 
of the dangerous conditions caused by 
rolling tires. The plaintiffs further al- 
leged that the individual officer owed 
the child a duty to warn of the danger 
and failed to do so. Finally, the com- 
plaint alleged that the individual 
corporate officer was present at and in 
control of the premises in the course 
of his employment and personally par- 
ticipated in the tortious acts. After the 
trial court dismissed the third amended 
complaint, an appeal was taken. 

In reversing, the court cited 18B 
Am. Jur. 2d Corporations, §1890, as 
authority for determining the existence 
of an individual corporate officer’s li- 
ability in tort. Under this analysis, a 
corporate officer’s individual liability 
is predicated on several factors: 


(1) The corporation owes a duty of care to 
the third person, breach of which has caused 
the damage for which recovery is sought. 


(2) The duty is delegated by the principal 
or employer to the defendant officer. 


(3) The defendant officer has breached this 
duty through personal—as opposed to tech- 
nical or vicarious—fault. 


(4) With regard to the personal fault, per- 


statutory tort 
theories of liability 


sonal liability cannot be imposed upon the 
officer simply because of his general admin- 
istrative responsibility for performance of 
some function of his employment. He must 
have a personal duty toward the injured 
third person, breach of which specifically 
has caused the person’s damages. 

The court concluded that the plain- 
tiff had adequately alleged that the 
individual defendant had personally 
participated in the tortious conduct 
through the allegations of acquiescence 
in the child’s presence and failure to 
warn. The court distinguished 
McDaniel, in which there had been no 
vicarious liability for corporate officers 
who had no “personal part by presence 
or otherwise in the activity alleged.” 
Id. at 272.1 The court also found that 
the plaintiff had sufficiently alleged 
that the defendant’s omissions caused 
the child’s injuries. The case was re- 
versed and remanded for trial.” 

Although the most common applica- 
tion of this theory may be in the 
negligence and personal injury context, 
it is equally suitable in the area of 
commercial or business torts.? White- 
Wilson Medical Center v. Dayta Con- 
sultants, Inc., for example, involved not 
only negligence, but misrepresenta- 
tion.4 The court, in In re: Albert H. 
Pieper, 119 B.R. 837 (Bankr. N.D. Fla. 
1990), used a similar approach to de- 
termine the dischargeability of a debt 
in bankruptcy court. Although the court 
ultimately found that the debt was not 
dischargeable, it noted that: 

[W]here a corporate officer causes defalca- 
tion or fraud by the corporation, that officer 


may be personally liable, whether or not 
he personally profits from the defalcation 
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or fraud. . . . While the defalcation need 
not be intentional, the wrongful conduct on 
the part of the corporate officer must at 
least be knowing. 


Id. at 840 (citations omitted). 

In another context, the court in In 
the Matter of Anthony S. Koszuth, 43 
B.R. 104 (Bankr. M.D. Fla. 1984), held 
an individual corporate officer liable 
in tort for misappropriation of trust 
property. The court held that an officer 
of a corporation who knowingly causes 
the misappropriation of trust property 
by the corporation is personally liable 
regardless of whether the debtor per- 
sonally profited. The Koszuth court 
cautioned that failure to impose per- 
sonal liability on corporate officers could 
allow the corporate officer to place the 
corporation in the position of a fiduci- 
ary, while escaping all personal 
liability, thus enabling him or her to 
“breach the fiduciary relationship with 
impunity.” 

In short, an individual corporate offi- 
cer or agent may be personally liable 
for torts committed in the course and 
scope of the officer’s employment. In 
pleading such liability, the claimant 


Corporate officers 
who disregard 
corporate 
formalities may risk 
personal liability for 
acts undertaken by 
the corporation 


must specifically allege that the corpo- 
ration owed a duty of care, that the 
duty was delegated to the individual 
involved, that the individual breached 
the duty through personal fault and 
that the breach caused damage.® 


Liability for Statutory Torts 
The extent of a corporate officer’s 
individual liability for statutory torts 
depends upon the specific statute at 
issue. Thus, in analyzing such claims, 
the proper point of beginning is the 
statutory language itself. One statute 
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under which an individual corporate 
agent may be liable is Florida’s Civil 
Remedies for Criminal Practices Act, 
sometimes commonly known as the 
civil theft statute.6 This statute is 
particularly potent because of the avail- 
ability of treble damages and attorneys’ 
fees.” 


“Criminal activity” for which civil 
liability accrues includes crimes relat- 
ing to theft and robbery.® A “person” 
is guilty of theft if he: “knowingly 
obtains or uses, or endeavors to obtain 
or to use, the property of another with 
intent to, either temporarily or perma- 
nently: . . . appropriate the property 
to his own use or to the use of any 
person not entitled thereto.” 


It is no defense to a civil theft claim 
that an individual corporate officer 
was acting within the scope of his or 
her employment when the act or omis- 
sion occurred. Additionally, although 
a mere breach of contract will not 
support the trebling of damages pursu- 
ant to a civil theft claim under Florida 
law,!° the mere existence of contract 
should not absolve an individual corpo- 
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rate officer or agent of liability for acts 
committed within the scope of the offi- 
cer’s employment. Normally the 
contract is between the individual’s 
employer or principal and the plaintiff 
and not the individual corporate offi- 
cer.!! Therefore, the limitations 
imposed by privity of contract do not 
apply. 

Additionally, Florida courts have car- 
ved out exceptions to the preclusive 
effect of a contract on civil theft claims. 


For example, actions for civil theft are 
not impacted by the existence of a 
contract where monies from or in- 
tended for an escrow or trust fund are 
misappropriated.!? In Rosenthal Toyota, 
Inc. v. Thorpe, 824 F.2d 897 (11th Cir. 
1987), the 11th Circuit considered a 
claim for civil theft against an attorney 
who participated in a transaction 
wherein monies were wrongfully dis- 
bursed from a trust account. In this 
factually complex case, the attorney 


DAVID F. COONEY 
JAMES S. HALICZER 
MICHAEL C. MATTSON 
VICTOR LANCE 
ACE J. BLACKBURN, JR. 


EUGENE K. PETTIS 
AND 


JOHN H. RICHARDS 


FORMERLY OF CONRAD, SCHERER & JAMES, P.A. 
ARE PROUD TO ANNOUNCE THE FORMATION OF 


COONEY, HALICZER, MATTSON, LANCE, 
BLACKBURN, PETTIS & RICHARDS, P.A. 


WITH THEIR OFFICES LOCATED AT: 


301 E. LAS OLAS BLVD. 
FT. LAUDERDALE, FLORIDA 33301 
(305) 779-1900 


KENNETH E. WHITE 
AND 


KIERAN F. O’°CONNOR 


HAVE JOINED THE FIRM AS ASSOCIATES 


26 THE FLORIDA BAR JOURNAL/MARCH 1992 


advised his clients not to deliver auto- 
mobiles for which they had been paid 
$58,681.80 in an attempt to initiate a 
“tactical ploy” to force certain unre- 
lated concessions out of the buyer. The 
attorney thereafter deposited the check . 
in his trust account and disbursed it 
to his clients and to himself for unpaid 
legal fees. In affirming the trial court’s 
judgment finding civil theft and treb- 
ling the damages, the 11th Circuit 
observed: 


Here, Gold Key and Thorpe accepted Rosen- 
thal Toyota’s money, even though they were 
not planning to deliver the Supras at issue. 
Gold Key and Thorpe did not simply breach 
the contract; they never intended to fulfill 
the terms of the contract and deliver the 
cars. They fraudulently used the offer of a 
contract as a ruse to obtain Rosenthal 
Toyota’s funds. Thus, the jury’s finding of 
civil theft was proper. 


Id. at 902. 

The existence of a contract also will 
not preclude recovery for civil theft 
against the principals of a corporation 
where the claimant alleges and proves 
“clearly criminal acts.” In Nova Flight 
Center v. Viega, 554 So.2d 626 (Fla. 5th 
DCA 1989), an agreement that Eagle 
Flight Center, Inc., would manage and 
collect rent for Nova’s Florida opera- 
tion went awry. Nova sued Eagle for 
breach of contract and its principals for 
conspiracy and civil theft. The trial 
court entered judgment on the plead- 
ings on Nova’s. conspiracy and theft 
charges. The district court reversed, 
finding that the contract between Nova 
and Eagle was “merely incidental.” 


Nova has not alleged merely a case of “civil 
conversion” but rather a case of criminal 
theft under section 812.014, Florida Stat- 
utes, 1987. Nova alleged that Johnson and 
Viega conspired to and did commit theft of 
its electricity, avionics and engine parts. 
The fact that there was a sublease of 
premises and a management agreement in 
existence when they allegedly committed 
these clearly criminal acts will not prevent 
the civil theft treble damage action. 


Id. at 627 (citations omitted). 


Liability for Breach of Contract 

In cases alleging breach of contract 
or liability under negotiable instru- 
ments, the documents themselves 
should reflect the party to be charged. 
An agent of a corporate signatory may 
avoid personal liability by clearly 
indicating the understanding of the 
parties in the agreement itself and in 
the form of the execution of the docu- 
ment.!3 In some situations, however, 


the question of liability may not be 
easily resolved. A writing may be am- 
biguous and require consideration of 
parol evidence to determine the ca- 
pacity in which it was executed. 

This argument was made unsuccess- 
fully to challenge the liability of an 
individual agent whose signature was 
preceded by the word “by.” The court 
held that in such cases, where the 
corporate party is identified in the 
writing, and the individual’s name is 
preceded by the word “by” under the 
corporate name, there can be no confu- 
sion as to the parties liable thereunder. 
Delta Air Lines, Inc. v. Wilson, 210 
So.2d 761 (Fla. 3d DCA 1968). To 
justify the admission of parol testi- 
mony, there must be some additional 
indicia that the parties intended to 
bind the corporate agent individually. 

In Landis v. Mears, 329 So.2d 323 
(Fla. 2d DCA 1976), the appellate court 
affirmed the trial court’s decision to 
allow parol evidence of intent as to the 
parties liable on a lease signed by an 
individual corporate agent. The lease 
identified the lessees as the individual 
and the corporate entity, but was signed 
by the individual appellant with the 
abbreviation “pres.” beside his signa- 
ture and opposite the name of the 
corporation. In this situation, there 
was a sufficient ambiguity to warrant 
the admission of parol evidence. Simi- 
larly, in Puckett v. Codisco, Inc., 440 
So. 2d 596 (Fla. 2d DCA 1983), the 
court reversed and remanded for a new 
trial to allow parol testimony to show 
that the individual defendant signed a 
credit application only in his 
representative capacity. This conclu- 
sion was reached after examining the 
credit application as a whole and find- 
ing that it did not “unambiguously 
point to personal liability.”!4 Id. at 599. 

The terms of the contract itself may 
also serve as a vehicle for finding 
liability on a contract on the part of a 
corporate representative. In Sabin v. 
Lowe’s of Florida, Inc., 404 So.2d 772 
(Fla. 5th DCA 1981), for example, a 
corporate president signed a credit ap- 
plication which included a provision for 
the signatory’s personal guarantee of 
payment of all credit extended to the 
corporation. The court held that under 
the clear language of the credit appli- 
cation, the agent was bound individu- 
ally, despite having signed the 
application “as president.” The court 
specifically rejected the argument that 


the president could not be liable be- 
cause he had not signed twice, once as 
agent and once individually.!5 Simi- 
larly, in Onderko v. Advanced Auto 
Insurance, Inc., 477 So.2d 1026 (Fla. 
2d DCA 1985), the court held that 
where a lease clearly stated that the 
person signing accepted joint and sev- 
eral liability with the corporate lessee 
for rent, the individual signatory could 
be liable thereunder. In Sabin and 
Onderko, the manner in which the 
documents were signed did not detract 
from a finding of individual liability. 
Section 673.403 embodies an adapta- 
tion of the parol evidence rule to 
negotiable instruments and is relevant 
in cases involving the liability of signa- 
tory officers and agents. Under that 
statute, if the face of the note unambi- 
guously reflects the understanding of 
the parties that the agent not be bound, 
the agent is free from personal liabil- 
ity. Conversely, if the note unambigu- 
ously establishes the understanding of 
the parties that the agent be person- 
ally liable, the agent is bound. However, 
under subsection (2)(b) of §673.403, if 
the agent’s signature is such that rea- 


sonable persons examining the face of 
the instrument could arrive at differ- 
ent conclusions as to the parties’ intent, 
the agent will be bound “except as 
otherwise established between the im- 
mediate parties.” In the words of one 
court: 


This presumptive construction against the 
agent whose signature appears on the note 
furthers the policy of the Uniform Commer- 
cial Code to promote certainty and 
definiteness in commercial paper. To avoid 
the construction, the agent must sign in a 
manner which tells everyone that the agent 
is signing, or has signed, as an agent only. 
This makes commercial paper easier to read 
and eliminates technical objections by pro- 
spective takers of the paper, thereby 
enhancing negotiability. 

Havatampa Corp. v. Walton Drug Co., 
Inc., 354 So.2d 1235, 1237 (Fla. 2d 
DCA 1978). 

In the absence of ambiguity, an indi- 
vidual corporate officer can only be 
reached on a claim for breach of con- 
tract by alleging and proving sufficient 
facts to justify piercing the corporate 
veil. Although the case law separately 
addresses situations in which parties 
are seeking to look beyond the corpo- 
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rate form to reach affiliated corpora- 
tions, subsidiaries, or individual agents, 
the principles relevant to each analysis 
remain the same. In any case, specific 
allegations that the corporation was a 
“mere instrumentality” of the indi- 
vidual, subsidiary or affiliated entity, 
together with allegations of “improper 
conduct” are sufficient to state a cause 
of action in contract.!& 


Conclusion 

In the ever-expanding search for po- 
tential sources for recovery, individual 
corporate officers are an attractive tar- 
get. Where there is “personal participa- 
tion” in a wrong, the individual 
participant may be liable under com- 
mon law and statutory tort theories of 
liability. Contracts and negotiable in- 
struments may be sufficiently ambigu- 
ous to allow the issue of the individual’s 
liability to be argued to the trier of fact. 
Finally, corporate officers who disre- 
gard corporate formalities may risk 
personal liability for acts undertaken 
by the corporation. Despite the avail- 
ability of these theories, lawyers 
propounding and defending them must 
consider the stringent pleading and 
proof problems that will be encoun- 
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tered and the reluctance of some trial 
courts to disregard the protection of the 
corporate veil. 


1In White-Wilson at 661, the court simi- 
larly distinguished McDaniel: “A corporate 
officer or agent must be alleged to have 
acted tortiously in his individual capacity 
in order to be individually liable. Medical 
Center did not sue Day the officer qua 
officer; rather, it sued him for his individual 
acts. Medical Center did not sue Day indi- 
vidually on the contract which he signed as 
president and for which he would not be 
personally liable. Medical Center sued Day 
for torts it alleged he committed in his 
individual capacity.” 

2 See also Orlovsky v. Solid Surg, Inc., 
405 So.2d 1363 (Fla. 4th D.C.A. 1981), 
wherein the court held that a complaint 
stated a cause of action against a corporate 
officer by alleging that he had negligently 
rented defective equipment to the plaintiff 
and had failed to take appropriate precau- 
tions. 

3 See, e.g., Kerry’s Bromiliad Nursery, 
Inc. v. Reiling, 561 So.2d 1305 (Fla. 3d 
D.C.A.' 1990), holding that the plaintiff 
stated a cause of action for negligent con- 
struction of fiberglass panels against the 
chief executive officer of a close corporation. 

4 The “economic loss rule” articulated by 
the Florida Supreme Court in Florida Power 
and Light Co. v. Westinghouse, 510 So.2d 
899 (Fla. 1987), and in AFM Corp. v. 
Southern Bell Telephone and Telegraph 
Co., 515 So.2d 180 (Fla. 1987), will normally 
be inapplicable to an analysis of an indi- 
vidual corporate officer’s liability. In most 
cases, there will be no contract between the 
individual tortfeasor and the party bringing 
the claim. As discussed above, to sustain a 
claim against an individual corporate officer 


for acts committed within the course of his 
employment, the allegations must show 
personal participation and the breach of a 
duty through personal fault. Such personal 
participation will amount to a tort separate 
and apart from obligations imposed by con- 
tract. 

5 It is not sufficient to simply allege some 
participation in or approval of the wrongful 
conduct. Alsup v. Your Graphics are Show- 
ing, Inc., 531 So.2d 222 (Fla. 2d D.C.A. 
1988). 

6 Fa. Star. Ch. 772 (1991). 

7 Stat. §772.104 (1991). 

8It is noteworthy in the context of this 
article that the theft and copying of trade 
secrets is also actionable under Fa. Star. 
§812.081 (1991). 

Fa. Star. §812.014(1)(b) (1991). 

10 See, e.g., Rosen v. Marlin, 486 So.2d 
623 (Fla. 3d D.C.A. 1986), rev. denied, 494 
So.2d 1151 (Fla. 1986). 

1] See, e.g., Zinn v. Zinn, 549 So.2d 1141 
(Fla. 3d D.C.A. 1989). 

12 See, e.g., Aero International Corp. v. 
Florida National Bank of Miami, 437 So.2d 
156 (Fla. 3d D.C.A. 1983), rev. den., 449 
So.2d 264 (Fla. 1984); and Masvidal v. 
Ochoa, 505 So.2d 555 (Fla. 3d D.C.A. 1987). 

13No amount of clarity will absolve an 
individual from liability who executes a 
document on behalf of a nonexistent or 
undisclosed entity. In such cases, the indi- 
vidual signatory is personally bound by its 
terms. Akel v. Dooley, 185 So.2d 491 (Fla. 
2d D.C.A. 1966); Van D. Costas, Inc. v. 
Rosenberg, 432 So.2d 656 (Fla. 2d D.C.A. 
1983). 

14 See also Burris v. Jacobson, Inc., 417 
So.2d 787 (Fla. 5th D.C.A. 1982); Stein v. 
Miss Franie’s, Inc., 417 So.2d 726 (Fla. 1st 
D.C.A. 1982). 

15 See also Summit Consulting, Inc. v. 
J.J. Walsh Construction, Inc., 568 So.2d 
1290 (Fla. 2d D.C.A. 1990). 

16 Dania Jai-Alai Palace, Inc. v. Sykes, 
450 So.2d 1114 (Fla. 1984); Steinhardt v. 
Banks, 511 So.2d 336 (Fla. 5th D.C.A. 
1986), rev. den., 518 So.2d 1273 (Fla. 1987). 
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TRIAL LAWYERS FORUM 


Prejudgment Interest 
as an Element of Damages 


ne element of damages 

which should be consid- 

ered at the beginning of 

a lawsuit, and is often 
overlooked even by experienced trial 
lawyers, is prejudgment interest. Pre- 
judgment interest is the interest which 
accrues on a claimant’s loss between 
the date of the loss and the date of the 
verdict. In today’s economy, with inter- 
est rates at their lowest level in 25 
years, prejudgment interest becomes a 
valuable tool to the trial lawyer in 
assessing damages and negotiating set- 
tlements. 

The Florida Legislature has estab- 
lished the statutory interest rate for 
both prejudgment and postjudgment 
interest. The current rate is 12 percent 
per annum.! Therefore, in cases where 
prejudgment interest is awarded, the 
prevailing plaintiffs damages not only 
include the amount of the loss, but also 
statutory interest on that amount, cal- 
culated from the date of the loss 
through the date of the verdict. In 
many cases, this additional amount of 
money may become quite significant 
to the unsuspecting defendant. With 
conjested trial dockets throughout Flor- 
ida, it is not uncommon for there to be 
a lapse of one and a half to three years 
between the filing of a lawsuit and the 
actual trial. Additionally, several years 
can pass between the date of the inci- 
dent giving rise to the lawsuit and the 
date the lawsuit is ultimately filed. 
Consequently, when the pecuniary 
losses to the litigant are great, the 
interest accruing on the amount of the 
loss during the lifetime of the lawsuit 
can be staggering. 

A plaintiffs attorney can use pre- 
judgment interest as a negotiating tool 
to settle lawsuits before trial, or to 
discourage appeals by agreeing to 
waive prejudgment interest on the con- 


In today’s economy, 
prejudgment 
interest becomes a 
valuable tool to the 
trial lawyer in 
assessing damages 
and negotiating 
settlements 


by Weldon Earl “Web” Brennan 


dition that the base judgment amount 
be paid by the defendant in lieu of an 
appeal. For the defense attorney, pre- 
judgment interest should be considered 
as a viable element of risk when evalu- 
ating the merits of a case for a client. 

The underlying principle for prejudg- 
ment interest is to compensate the 
plaintiff for the use of funds which 
were rightfully the plaintiffs.2 Prejudg- 
ment interest is not considered a 
penalty. Consequently, prejudgment in- 
terest is not awardable in all civil 
actions. For example, prejudgment in- 
terest is not awardable on punitive 
damage claims.’ Likewise, prejudg- 
ment interest is not awardable in 
personal injury actions.* 

However, it may be possible to award 
prejudgment interest for property dam- 
ages arising out of personal injury ac- 
tions when the property damages are 
separate and distinct from the personal 


injury claim. In Zorn v. Britton, 120 
Fla. 304, 162 So. 879 (1935), the Flor- 
ida Supreme Court refused to allow 
prejudgment interest in an automobile 
accident which resulted in both per- 
sonal injury and property damages. 
The jury had lumped the award of 
damages into a general verdict and the 
court refused to allow prejudgment in- 
terest because the court could not ap- 
portion the loss between the property 
damages and the personal injury 
claim.5 The court’s rationale in Zorn 
v. Britton, for disallowing prejudgment 
interest, appears to open the door for 
the allowance of prejudgment interest 
when the verdict form clearly sepa- 
rates the property damage from the 
personal injury claim. 

Other types of civil actions have also 
formed the basis for prejudgment in- 
terests. For example, the Third District 
awarded prejudgment interest in a pa- 
ternity suit for medical expenses of the 
mother incurred during childbirth.® 
The Second District awarded prejudg- 
ment interest to a subcontractor who 
obtained a judgment in a mechanics 
lien foreclosure.’ The Second District 
has also awarded prejudgment interest 
to a salesman who obtained a judg- 
ment for unpaid commissions.® Finally, 
prejudgment interest has been 
awarded in discrimination cases from 
the date of the employee’s unlawful 
termination.® 

In Florida, the general rule is that 
prejudgment interest may be awarded 
when damages are liquidated, but may 
not be awarded when damages are 
unliquidated.!° 

The Second District Court of Appeal 
in Town of Long Boat Key v. Carle 
Widell & Son, 362 So.2d 719 (Fla. 2d 
DCA 1978), held that prejudgment in- 
terest is allowed only when a claim is 
liquidated. The court advanced the rule 
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that the test in Florida for distinguish- 
ing liquidated from unliquidated 
claims is that a claim is unliquidated 
“when the amount of the damages can- 
not be computed except on conflicting 
evidence, inferences and interpreta- 
tions.”!! Other courts have interpreted 
the Second District’s language to mean 
that a claim is unliquidated if the 
parties contest the amount of the claim; 
therefore, the amount of the claim can- 
not be fixed until it is determined by 
the trier of fact.!2 In cases in which the 
amount of the damages, as well as the 
liability, is hotly disputed, those courts 
following the rule set forth by the Sec- 
ond District in Town of Long Boat Key 
have refused to allow prejudgment in- 
terest.15 

A second test in ascertaining 
whether prejudgment interest is award- 
able was espoused by the First District 
Court of Appeal in Bergen Brunswick 
Corporation v. State, 415 So.2d 765 
(Fla. lst DCA 1982). In Bergen, the 
First District held that when the jury’s 
verdict establishes the amount of dam- 
ages, and the evidence on the record 
indicates the date when the loss oc- 
curred, the jury’s verdict has the effect 
of fixing damages as of that prior date, 
and prejudgment interest is to be 
awarded from that date.!4 

In 1985, the Florida Supreme Court 
in Argonaut Insurance Company v. 
May Plumbing Company, 474 So.2d 
212 (Fla. 1985), citing conflicting First 
District cases, examined the two theo- 
ries for determining whether a claim 
is liquidated for the purpose of award- 
ing prejudgment interest. The Florida 
Supreme Court noted that distinguish- 
ing between liquidated and unliqui- 
dated claims is closely related to a 
“penalty theory” of determining pre- 
judgment interest. The “penalty 
theory” would deem it unjust to punish 
a defendant for failing to pay a sum 
which is not yet certain. But when the 
amount is certain, and the defendant 
refuses to pay, it would not be unjust 
to punish the defendant for abusing 
the privilege to litigate.15 

On the other hand, the court noted 
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that the rule espoused by the First 
District in Bergen is based on a “loss 
theory.” Under the loss theory, the 
court stated: 


Neither the merit of the defense nor the 
certainty of the amount of loss affects the 
award of prejudgment interest. Rather, the 
loss itself is a wrongful deprivation by the 
defendant of the plaintiffs property. The 
plaintiff is to be made whole from the date 
of the loss once the finder of fact has deter- 
mined the amount of damages and defen- 
dant’s liability therefor.'® 


The Supreme Court in Argonaut ef- 
fectively approved the “loss theory” 
adopted by the First District in Ber- 
gen.'7 Under the “loss theory” litigants 
are encouraged to negotiate settle- 
ments. Even if the amount of the loss 
is unknown, merely establishing that 
a loss occurred on a date certain will 
ensure the additional award of inter- 
est. Every lawyer knows that the best 
tool for negotiation is uncertainty. 
When the existence of prejudgment 
interest is a reality and the amount is 
uncertain, the chances of settlement 
are enhanced. 

Interestingly, although the Florida 
Supreme Court approved the Bergen 
opinion, the court’s holding in Argo- 
naut did not entirely embrace the First 
District’s opinion and rationale in Ber- 
gen. The First District had set forth 
the rule that “for the purpose of assess- 
ing prejudgment interest, a claim be- 
comes liquidated and susceptible to 
prejudgment interest when a verdict 
has the effect of fixing damages as of a 
prior date.”!® On the other hand, the 
Supreme Court in Argonaut held “when 
a verdict liquidates damages on a plain- 
tiffs out-of-pocket pecuniary losses, the 
plaintiff is entitled, as a matter of law, 
to prejudgment interest at the statu- 
tory rate from the date of that 
less.”19 


The distinction between Argonaut 
and Bergen is that the Supreme Court’s 
ruling specifically requires the verdict 
itself to liquidate damages as of a date 
certain, where the First District’s hold- 
ing allows prejudgment interest when 
the verdict has the effect of setting a 
date certain. The latter interpretation 
allows the trial court to examine the 
record and determine a date certain 
once the verdict has been entered. Ironi- 
cally, however, although the Bergen 
language has been interpreted loosely, 
a footnote in that opinion reveals that 


the parties in that case stipulated to 
the trial judge’s determining prejudg- 
ment interest once the jury returned 
its verdict.29 This may have been the 
court’s reason for examining the effect 
of the verdict rather than the verdict 
itself. It is not clear in Argonaut 
whether the jury’s verdict specified the 
date of the loss, but a plain reading of 
the court’s holding requires the verdict 
itself to liquidate the damages as of a 
date certain.?! 

Subsequent to the Supreme Court’s 
ruling in Argonaut, courts throughout 
Florida have interpreted that decision 
in two different ways. The Second Dis- 
trict in Charles Busbee & Sons, Inc. v. 
Falkner, 585 So.2d 1190 (Fla. 2d DCA 
1991), allowed prejudgment interest 
from the date the record reflected the 
loss had occurred. The Fifth District 
has also awarded prejudgment interest 
at the statutory rate, running from the 
date the trial court determines that the 
plaintiff had sustained the loss.22 How- 
ever, the U.S. District Court for the 
Middle District of Florida has inter- 
preted the Argonaut decision as liter- 
ally requiring the verdict itself to fix 
damages as of a prior date.?3 In Neva 
Inc. v. Christian Duplications Intern., 
Inc., 743 F. Supp. 1533 (M.D. Fla. 
1990), the Middle District of Florida, 
interpreting Florida law and citing Ar- 
gonaut, held that when the jury verdict 
did not fix damages as of a date certain 
prior to the verdict, the damages were 
not liquidated, and the plaintiffs were 
not entitled to prejudgment interest 
on a breach of contract claim.4 

Therefore, although the “loss theory” 
appears to be the prevailing theory in 
Florida today, Florida courts are still 
not consistent in determining whether 
Florida law actually requires the ver- 
dict itself to specify the date of the loss, 
or whether the trial court can rely upon 
the evidence in the record to determine 
the date of the loss once the jury has 
rendered a verdict and assessed dam- 
ages. 

Beyond the above concerns, it must 
also be noted that prejudgment inter- 
est should be requested in the plead- 
ings as part of the prayer for relief in 
order to avoid being precluded from the 
court’s awarding it. In Harry E. Rob- 
bins Associates v. Sudbury, 467 So.2d 
343 (Fla. 2d DCA 1985), the Second 
District Court of Appeal held that when 
the plaintiff made no request for pre- 
judgment interest as part of the 


plaintiff's pleadings, it was not error 
for the trial court to fail to include 
prejudgment interest as part of the 
final judgment.25 

The evolution of Florida law on the 
subject of prejudgment interest has 
required the careful practitioner to fol- 
low certain rules of thumb in order to 
protect a client’s right to claim prejudg- 
ment interest. First, the prayer for 
relief should include a request for pre- 
judgment interest. Second, the jury 
verdict form not only should specify the 
amount of the loss, but also should 
include a provision which establishes 
a date certain when the loss occurred. 
Finally, a plaintiffs attorney should 
be sure to submit evidence for the 
record which can conclusively establish 
the date of the loss, because once the 
verdict has liquidated damages as of a 
date certain, prejudgment interest is 
required by statute and is merely a 
mathematical computation for the trial 
court.26 On the other hand, the defense 
attorney should try to establish the 
date of the loss as close as possible to 
the date of the verdict or, in the alter- 
native, elicit testimony which makes 
the date of the loss unclear. Without 
an established date of loss, the dam- 
ages remain unliquidated until the 


Weldon Earl “Web” Brennan is an 
associate in the Tampa law firm of 
Shear, Newman, Hahn & 
Rosenkranz, P.A., where he practices 
civil litigation. He received his B.S. 
degree in industrial engineering 
from the Georgia Institute of Tech- 
nology and his J.D. degree, with 
honors, from the University of Flor- 
ida College of Law. 

This column is submitted on be- 
half of the Trial Lawyers Section, 
Jean A. Bice, chair, and Samuel R. 
Mandelbaum, editor. 


date of the verdict, thereby rendering 
prejudgment interest inapplicable. Re- 
member, “knowledge is power” is a 
truism which never fades. The attor- 
ney who is vested with knowledge of 
the effects of prejudgment interest on 
a particular case retains the power to 
evaluate the risk and successfully ne- 
gotiate the best settlement for his or 
her client.0 


1 Fxa. Star. §687.01 (1983) (note that the 
statutory rate of interest may be increased 
or decreased upon stipulation of the par- 
ties). 

2Insurance Company of North America 
v. M/V Ocean Lynx, 901 F.2d 934 (11th Cir. 
1990), cert. denied, 111 S. Ct. 675. 

3 First American Bank and Trust v. Wind- 
jammer Time Sharing, 483 So.2d 732 (Fla. 
4th D.C.A. 1986). 

4Zorn v. Britton, 120 Fla. 304, 162 So. 
879 (1935); Farrelly v. Heuacker, 118 Fla. 
340, 159 So. 24 (1935). 

5 Zorn, 120 Fla. at 305, 162 So. at 8801. 

6 Mason v. Reider, 564 So.2d 142 (Fla. 
3d D.C.A. 1990). 

7 International Community Corporation 
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8 Barnes Surgical Specialties, Inc. v. Brad- 
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9E.E.0.C. v. Carolina Freight Carriers 
Corp., 723 F. Supp. 734 (S.D. Fla. 1989). 

10 Hurley v. Slingerland, 480 So.2d 104 
(Fla. 4th D.C.A. 1985). 

11 Town of Long Boat Key v. Carle Widell 
& Son, 362 So.2d 719, at 723 (Fla. 2d D.C.A. 
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12 Alarm Systems of Florida, Inc. v. 
Singer, 380 So.2d 1162 (Fla. 3d D.C.A. 
1980). 

13 See Frank v. Engel Van Lines, Inc., 429 
So.2d 333 (Fla. 3d D.C.A. 1983). 

14 Bergen Brunswick Corporation v. State, 
415 So.2d 765, at 767 (Fla. lst D.C.A. 1982). 

15 Argonaut Insurance Company v. May 
Plumbing Company, 474 So.2d 212, at 215 
(Fla. 1985). 

16 Td. at 215. 

17 Td. at 214. 

18 Bergen, 415 So.2d at 767 (emphasis 
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19 Argonaut Insurance Company, 474 
So.2d at 215. 

20 Bergen, 415 So.2d at 767; see note 2. 

21 Argonaut Insurance Company, 474 
So.2d at 215. 

22 Rogers v. Mitzi & Gorman, ___ So.2d 
__, 16 F.L.W. D2162 (Fla. 5th D.C.A. 1991). 

23 Neva Inc. v. Christian Duplications In- 
tern., Inc., 743 F. Supp. 1533 (M.D. Fla. 
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24 Td. at 1543. 

25 See also Kaddin v. Safeco Title Insur- 
ance Company, 475 So.2d 275 (Fla. 2d 
D.C.A. 1985); Palilla v. St. Paul Fire and 
Marine Insurance Company, 332 So.2d 46 
(Fla. lst D.C.A. 1975). 

26 Argonaut Insurance Company, 474 
So.2d at 215. 
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TAX LAW NOTES 


Income Tax Planning for Property 
Transfers to Charitable Trusts 


ertain provisions of the 

Tax Reform Act of 1986 

and subsequent federal tax 

legislation have limited 
the ability of taxpayers with larger 
estates to control the increase in their 
estate values or to shift asset value to 
younger generations of their families. 
These statutory changes have caused 
many estate planning advisors to rec- 
ommend that their clients consider 
using privately created charitable enti- 
ties as part of their overall inter vivos 
and testamentary estate plans. The 
rules governing the creation of tax- 
qualified charitable remainder trusts, 
charitable income trusts, and: tax- 
exempt private foundations are com- 
plex. However, the issuance of speci- 
men charitable remainder trust 
agreements by the Internal Revenue 
Service and the requirement that tax- 
exempt private foundations file for IRS 
recognition of their §501(c)(3) status 
under the Internal Revenue Code of 
1986, as amended, have reduced the 
chance that the estate planning attor- 
ney can err in creating the charitable 
entity itself.! Some of the most difficult 
planning issues presented by properly 
created charitable entities involve the 
income tax aspects of funding the enti- 
ties with property interests other than 
cash. This article will review income 
tax consequences of funding split- 
interest charitable trusts and private 
foundations with specific property in- 
terests. Its primary focus is on inter 
vivos transfers. 


General Rules of §170 and 
Percentage Limitations 

Code §170 generally provides that 
the amount of the charitable income 
tax deduction for a contribution of a 
noncash property interest is the prop- 
erty’s fair market value. Hence, a 
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person who creates a tax-exempt pri- 
vate foundation can qualify for income 
tax deductions based on the fair mar- 
ket value of the property interests 
conveyed to the foundation. 

A charitable remainder trust is an 
irrevocable trust in which non- 
charitable beneficiaries have a qualify- 
ing income interest for life or a term 
of years and the remainder interest is 
vested in a charitable organization.” 
Code §170(f)(2)(A) limits the income 
tax deductions for property interests 
transferred to qualified charitable re- 
mainder trusts to the present value of 
the remainder interest. 

A charitable income trust is an ir- 
revocable trust in which a qualifying 
income interest is paid to a charitable 
beneficiary and the remainder interest 
either reverts to the grantor or a non- 
charitable beneficiary at the end of the 
term of the trust. Code §170(f)(2)(B) 
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limits the income tax deduction for 
property interests transferred to quali- 
fied charitable income trusts to the 
present value of the income interest. 
An income tax deduction is not allow- 
able, however, unless the donor is 
treated as the owner of the trust under 
the grantor trust rules of Code §§671- 
677.4 The application of the grantor 
trust rules will, of course, cause the 
donor/grantor of the trust to be taxed 
on the trust’s income over the term of 
the trust. Tax-exempt investments are 
often employed as trust investments 
to reduce the income tax consequences 
to the grantor/donor.® 

Charitable deductions for cash con- 
tributions (i.e., noncapital gain and 
nonordinary income property) to cer- 
tain types of “tax-favored” private 
foundations are generally limited to 
50 percent of the donor’s contribution 
base for the taxable year.® These “tax- 
favored” private foundations are: 1) 
private foundations that make qualify- 
ing distributions in an amount equal 
to 100 percent of the contributions re- 
ceived during the year and have no 
remaining undistributed income for the 
year (“distributing foundation”); 2) pri- 
vate foundations that, among other 
requirements, are operated, super- 
vised, or controlled by or in connection 
with another charitable organization 
(“community foundation”); and 3) “pri- 
vate operating foundations” within the 
meaning of Code §4942(j)(3). 

A private operating foundation de- 
scribed in Code §4942(j)(3) must make 
qualifying distributions directly for the 
active conduct of its charitable pur- 
poses. In order to be made “directly,” 
qualifying distributions must be used 
by the foundation itself instead of by 
or through one or more private organi- 
zations.’ In essence, private operating 
foundations are “tax-favored” because 


: 
; 
i 


they have developed their own charita- 
ble purpose rather than merely 
supporting the charitable purposes of 
other charitable organizations. 
Charitable deductions for cash con- 
tributions (i.e., noncapital gain and 
nonordinary income property) to “non- 
tax-favored” private foundations are 
generally limited to 30 percent of the 
donor’s contribution base for the year. 
Determining the percentage limita- 
tions for gifts to charitable remainder 
trusts is subject to an additional con- 
sideration. If the gift is “to” a public 
charity or a private operating founda- 
tion, the present value of the remainder 
interest of the contribution of noncapi- 
tal gain and nonordinary income 
property is deductible to the extent of 
50 percent of the donor’s contribution 
base. The term “to” is generally under- 
stood to mean an outright distribution 
to the charity at the end of the term of 
the noncharitable beneficiary’s income 
interest. If the charitable remainder- 
man is a “nontax-favored” private 
foundation or if the trust assets are not 
directed to be distributed outright to 
the charitable remainderman, the de- 
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duction is limited to 30 percent of the 
donor’s contribution base. 

Transfers of assets to charitable in- 
come trusts are never considered being 
made “to” the charity and, hence, any 
deduction for the present value of the 
income interest is limited to 30 percent 
of the donor’s contribution base. The 
carryover of unused deductions and the 
interplay of the percentage limitations 
for multiple charitable contributions 
in one year are beyond the scope of this 
article. 


Transfer of Property Followed 
by Pre-arranged Sale 

Private foundations and charitable 
remainder trusts are generally exempt 
from all income taxes except in any 
year in which they have unrelated busi- 
ness-taxable income or debt-financed 
income as those terms are defined in 
Code §§511, et seg. A charitable re- 
mainder trust that sells appreciated 
property within two years of the date 
that the property is contributed to the 
trust is exempt from the requirement 
of Code §644 that it compute the gain 
on the sale and determine the tax by 
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reference to the transferor’s tax rate. 
Thus grantors of charitable remainder 
trusts or the founding members of pri- 
vate foundations often select highly 
appreciated assets to convey to the 
charitable entity on the “eve” of a sale 
of the asset. 

The IRS may assert that the donor 
of an appreciated asset to a charitable 
entity is subject to taxation on a subse- 
quent sale of the asset if it finds there 
was an express or implied pre-arranged 
obligation to sell the transferred prop- 
erty to avoid taxation of the resulting 
gain to the donor or an obligation to 
sell the transferred property and invest 
the proceeds in a specified manner.® 
The latter problem is often presented 
in charitable income trusts taxable to 
the grantor under the grantor trust 
rules. The grantor of such a trust is 
tempted to have a binding pre-arrange- 
ment with the trustee to sell the 
appreciated asset and invest its pro- 
ceeds in tax-exempt securities. Such 
an investment would allow the grantor 
to avoid taxation on the income during 
the term of the charitable income trust. 
Planners and advisors should be sensi- 
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tive to this pre-arranged sale issue in 
analyzing specific asset transfers to 
charitable organizations. 


Appreciated Capital Gain 
Property—Tax Deduction 

The income tax deduction for a do- 
nor’s charitable contribution of appre- 
ciated capital gain property to a private 
foundation depends upon the type of 
private foundation. Donations of capi- 
tal gain property interests to any of the 
three forms of “tax-favored” private 
foundations discussed in this article 
(e.g., an operating private foundation) 
can be fully deducted at its fair market 
value. The deduction is limited to 30 
percent of the donor’s contribution base 
for the year.? 

Donations of capital gain property 
to “nontax-favored” private foundations 
are subject to additional limitations. 
The income tax deduction is reduced 
by 100 percent of the inherent gain of 
the asset transferred (i.e., fair market 
value less donor’s adjusted basis).!° 
Moreover, the donor’s deduction for 
gifts of appreciated capital gain prop- 


erty is limited to 20 percent of his 
contribution base for the year.!! 

The general rule limiting deductions 
for gifts of appreciated capital gain 
property to “nontax-favored” founda- 
tions does not apply to gifts of qualified 
appreciated stock.!? Qualified appreci- 
ated stock is deductible at its fair 
market value. Qualified appreciated 
stock is generally defined as stock 
traded on established securities mar- 
kets which is capital gain property in 
the hands of the donor. This statutory 
exemption expires for contributions 
made after December 31, 1994, and 
does not apply to bonds, partnership 
interests, notes, or other intangible 
property interests, notwithstanding 
their merchantability. 

The computation of the deduction for 
capital gain asset transfers to charita- 
ble remainder trusts can be more 
complex. If the charitable remainder- 
man is a public charity or “tax-favored” 
foundation and the trust requires an 
outright distribution to the charity at 
the end of the noncharitable benefici- 
ary’s interest, the present value of the 
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remainder interest is fully deductible 
subject only to the 30 percent contribu- 
tion base limitation. If the charitable 
remainderman is a “nontax-favored” 
private foundation and the asset is 
other than qualified appreciated stock, 
the amount of the deduction is reduced 
by 100 percent of the inherent gain.!3 
The reduced deduction is then subject 
to the 20 percent contribution base 
limitation rule. 

Charitable income trusts are subject 
to rules similar to those applicable to 
charitable remainder trusts. In cases 
where a grantor of a charitable income 
trust qualifies for an income tax deduc- 
tion for property conveyed to it, the 30 
percent and 20 percent limitation rules 
will apply to transfers of appreciated 
capital gain assets depending on the 
identity of the charitable income recipi- 
ent. The reduction rules for the 
inherent gain of capital assets may 
also limit the amount of the deduction. 


Ordinary Income Property— 
Income Tax Deduction 

Charitable contributions of ordinary 
income property are required to be 
reduced by the amount of ordinary 
income that would have been recog- 
nized by the donor if the asset had been 
sold at its fair market value.!4 Ordi- 
nary income property is defined by 
Code §170(e)(1) to include inventory, 
short-term capital gain assets, Code 
§1231 assets to the extent of deprecia- 
tion recapture, and stock described in 
Code §§341 or 306. This reduction of 
the deduction amount applies regard- 
less of whether the charitable entity is 
a public charity, “tax-favored” founda- 
tion, or “nontax-favored” foundation. 
For gifts to split-interest trusts, alloca- 
tion of basis between the charitable 
and noncharitable income and remain- 
der interests is required to determine 
the reduction amount. 


Tangible Personal Property— 
Income Tax Deduction 

Gifts of tangible personal property 
that are inventory in the hands of the 
donor are subject to the ordinary in- 
come property reduction rules of Code 
§170(e)(1) described earlier in this arti- 
cle. If the item of tangible personal 
property is a long-term capital gain 
asset, the amount of the deduction 
must be reduced by 100 percent of the 
inherent capital gain in most cases.!5 
The identity of the charitable donee is 
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irrelevant. This limitation supersedes 
the capital gain asset rules described 
in this article. 

There is a limited exception to the 
foregoing. In cases where the donee 
charity is a public charity or “tax- 
favored” private foundation and the 
donor establishes that the charity will 
use the asset for a purpose or function 
that is related to its tax-exempt status, 
the special reduction rule will not ap- 
ply.16 Examples of this exception might 
be the gift of art work to a museum or 
a gift of a boat to a marine biology 
organization. The donor of such items 
of tangible personal property can qual- 
ify for a full fair market value income 
tax deduction. 


Gain Recognized by Donor 

In certain circumstances, the donor 
will recognize gain upon the transfer 
of property to private foundations or 
split-interest trusts. Gifts of encum- 
bered property might cause income 
recognition pursuant to the bargain 
sale rules of Code §1011. A “pre- 
arranged sale” previously described in 
this article might cause income recog- 
nition, as well as application of the 
assignment of income principle. An- 
other example is the taxable disposition 
to a charitable entity of an installment 
obligation under Code §453B. The de- 
duction reduction rules of Code 
§170(e)(1) will not apply to the extent 
ordinary income or capital gain is rec- 
ognized by the donor by reason of the 
transfer in the same taxable year of 
the transfer.!7 


Business Interests 

Thus far, this article has focused on 
the tax consequences to the donor upon 
the transfer of property interests to 
private foundations or tax-qualified 
split-interest trusts. In conjunction 
with the planning for specific asset 
transfers, business interests might be 
the subject of the contemplated trans- 
fer. The transfer of business interests 
might trigger the unrelated business- 
taxable income or debt-financed income 
rules of Code §§511, et seq., or the 
excise tax provisions of Code §§4941- 
4945 that are generally applicable to 
split-interest trusts and private foun- 
dations. 

An example will illustrate the depth 
of analysis that must be undertaken 
in connection with a proposed transfer 
of a business interest to a charitable 


entity. Assume a grantor desires to 
transfer a farm or an orange grove to 
a charitable remainder trust. A chari- 
table remainder trust is subject to 
income taxation in any year in which 
it has unrelated business-taxable in- 
come (UBTI), as that term is defined 
in §512 of the Code. A sale of the farm 
or grove immediately following the 
transfer to the trust might not elimi- 
nate the UBTI issue merely because 
the trust would not have received in- 
come on a cash basis. The IRS might 
argue that the farm or grove has a 
small amount of net income on an 
accrual or economic basis (e.g., growing 
crops). There is no de minimis excep- 
tion to the statutory rule regarding 
UBTI. If the trust is found to have any 
UBTI in the year of transfer, the entire 
gain on the sale of the farm or grove 
will be taxable to the trust because the 
trust loses its income tax exempt status 
for the year. 

If the farm or grove in the foregoing 
example was leased to a tenant at the 
time of the transfer, the UBTI analysis 
will have another element to be consid- 


ered. The general rule under Code §512 
is that income from the rental of farm- 
land for cash or in exchange for a share 
of crops produced on the land is rental 
income for purposes of §512 and does 
not constitute unrelated business in- 
come. However, when a crop-sharing 
arrangement is combined with a sub- 
stantial sharing of costs with the 
tenant, the Internal Revenue Service 
will conclude that the rent is, in effect, 
based on the profit from the farm and 
such income will not, therefore, be enti- 
tled to be treated as rent.!®§ Thus, the 
rental arrangement will cause UBTI 
in the trust for the year of the transfer. 

If the charitable remainder trust or 
private foundation receives the farm 
or grove and does not immediately sell 
the asset, the effect of the excise tax 
provisions must be considered. Code 
§4943, “Taxes on Excess Business Hold- 
ings,” is designed to limit the business 
holdings of private foundations and 
certain charitable trusts. The existence 
of a rental arrangement might be rele- 
vant to the determination of whether 
the farm or grove constitutes a busi- 
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ness enterprise in the hands of the 
trust or foundation. 


Transfer of 
Partnership Interests 

A detailed analysis of transfers of 
partnership interests to charitable or- 
ganizations is beyond the scope of this 
article, but deserves special mention 
at the conclusion. Although it might 
be a capital asset in the hands of the 
donor, similar to closely-held stock, the 
tax consequences to the donor might 
be quite different. The effect of partner- 
ship “unrealized receivables” under 
Code §751, the bargain sale rules in 
Code §1011 where there is partnership 
indebtedness, and the effect of the gift 
to the donee under the unrelated busi- 
ness-taxable income rules of Code §511, 
et seq., are just some of the unintended 
tax results that might occur where 
partnership interests are transferred 


to split-interest trusts or foundations. 


! Creativity in drafting a tax-qualified 
charitable organization can be risky. In 
Priv. Ltr. Rul. 9015049, the trustee of a 
charitable remainder trust was directed to 
make payments on the grantor’s home mort- 
gage rather than distributing annuity 
amounts directly to the grantor. The IRS 
concluded that if structured in this manner, 
the grantor would be treated as the owner 
of the entire trust under I.R.C. §677 and, 
as such, the trust is not deemed to have 
been created as a charitable remainder trust 
within the meaning of I.R.C. §664. 

2 See I.R.C. §664 for types of qualified 
charitable remainder trusts. 

3 See I.R.C. §170(f)(2)(B) and Income 
Tax Regs. §§1.170A6(c)(2) for conditions ap- 
plicable to the income interest of charitable 
income trusts that can qualify for federal 
income tax deductions. 

4 LR.C. §170(f)(2)(B). 

5 If the trustee is required to invest in 
the tax-exempt securities, the charitable 
income tax deduction may be denied with 
respect to the assets conveyed to the trust. 

L.R.C. §170(b)(1)(A). “Contribution 


base” is defined in I.R.C. §170(b)(1)(F) as 
adjusted gross income determined without 
the use of net operating loss carrybacks. 

7 Income Tax Regs. §§53.4942(b)-(1) 
(b)(1). 

8 Palmer v. Commissioner, 62 T.C. 684 
(1974), affd., 523 F.2d 1308 (8th Cir. 1975); 
Rev. Rul. 78-197, 1978-1 C.B. 83. 

9 L.R.C. §170(b)(1)(C). The donor may 
be able to deduct the contributions under 
the 50 percent limitation rule, but must 
elect to reduce the deduction amount by 100 
percent of the inherent gain in the asset. 

10 T.R.C. §170(e)(1)(B). 

§170(b)(1)(D). 

12 T.R.C. §170(e)(5)(A). 

13 L.R.C. §170(e)(1)(B)(ii). The computa- 
tion of the charitable deduction reduction 
requires an allocation of basis between the 
value of the income interest and the remain- 
der interest. 

14 L.R.C. §170(e)(1). 

15 T.R.C. §170(e)(1)(B)G). 

16 See Income Tax Regs. §§1.170A-4(b)(3). 

17 Income Tax Regs. §§1.170A-4(a). The 
alternative minimum tax rules of I.R.C. 
§§55, et seq., might affect the tax benefit of 
the charitable deductions described in this 
article and must always be considered in 
conjunction with a transfer of property in- 
terests to charitable entities. 

18 See Rev. Rul. 58-482, 1958-2 C.B. 273, 
for an example of the UBTI analysis for a 
farm transferred to a charitable remainder 
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REAL PROPERTY, PROBATE & TRUST LAW 


Joint Accounts in Financial Institutions 


or the Case of 


“Surviving Party v. Personal Representative” 


hrough the years there has 

been a continuing, or per- 

haps more appropriately, a 

recurring problem, in the 
area of estate administration involving 
rights in joint and survivorship ac- 
counts, whether on deposit in banks, 
or in savings and loan associations. 
The controversy is usually between non- 
contributing surviving parties to such 
accounts and the estate of the deposit- 
ing party. Do these funds pass as a 
probate avoidance device to the former 
or are they part of the decedent’s estate 
to be administered by the personal 
representative? It appears that the 
courts and the legislature may not be 
in accord in this respect or, at least in 
this author’s opinion, the courts may 
not be properly implementing control- 
ling legislation. 

What has been said in the past, can 
still be said today: “The law on joint 
. . . accounts is far from uniform, and 
as one judge described it, ‘the law 
relating to it is in a state of morass, 
many of the cases which arise being 
treated very much on an ad hoc ba- 
sis’”! It appears that different courts 
reach different results in practically 
identical factual situations. Yet, the 
Florida Legislature has adopted com- 
prehensive statutory solutions for this 
particular problem? and, in the current 
time period, this author submits that 
proper statutory interpretation pro- 
vides a quick, predictable, and efficient 
solution of it, as contrasted to a more 
expensive, individualized, and incon- 
sistent judicial approach.? This solu- 
tion will, in most instances, sustain the 
rights of the surviving party or parties 
and will achieve certainty in the law. 
It will avoid the litigation that has 
caused the resulting diverse trial court 
approaches to be characterized as “the 
subsequent muddle.”4 Let’s simply ap- 


Part One 


The issue of whether 
account documents 
are required to 
contain express 
language of 
survivorship should 
be considered by the 
Supreme Court of 
Florida 


by David T. Smith 


ply the statutes as was intended by the 
legislature; statutes, in their respec- 
tive areas, which establish a presump- 
tion of vesting on the death of one party 
and specifying the evidence necessary 
to overcome such presumption; and 
providing for vesting in survivor or 
survivors upon the death of an account 
holder, in the absence of requisite proof 
to overcome the presumption.® Let’s 
effectuate this common type of elemen- 
tary estate planning that has been 
attempted by a layperson. 

This problem has been considered 
before by other writers.§ It was most 
recently focused upon in this publica- 
tion in 1987 by Richard E. Warner in 
an article entitled “Joint Accounts and 
Decedent’s Estates—An Update.” Since 
then, cases have become more frequent 
and their results still produce a quan- 


dary. The approach I am advocating 
should negate these mixed results. 
Cases emphasized in this article are 
those since Mr. Warner’s article. 


Controlling Legislation 

First, from the standpoint of account 
creation as to banks, the statute is 
clear on its face, and the statutory 
presumption of survivorship must be 
expressly negated rather than ex- 
pressly invoked. The language of F.S. 
§658.56(1) provides: “Unless otherwise 
expressly provided in the signature 
card ...all such persons. . . deposit- 
ing funds in any such account shall be 
presumed to have intended that upon 
the death of any such person all rights 
in respect of such deposits and ac- 
counts ... shall vest in the surviving 
account holder or holders.” (Emphasis 
added.) While such statutes initially 
were designed primarily to regulate 
and protect banks, they have been ex- 
panded beyond their original bank pro- 
tection purpose and now control own- 
ership rights in joint accounts so as 
to eliminate uncertainties surround- 
ing survivorship rights.’ F-.S. 
§665.063(1)(a) contains similar lan- 
guage for accounts in savings and loan 
associations. “Bank protection” is found 
in other statute sections, namely F.S. 
§658.55 for banks and F.S. §665.063(d) 
for savings and loan associations. Cur- 
rent legislation is thus bifurcated: some 
parts deal with the vesting of owner- 
ship at death, other parts deal with 
bank protection.§ Additionally, conven- 
ience accounts are specifically author- 
ized by F.S. §658.57 and F-.S. 
§665.063(7). Facially an argument that 
an account, properly created in joint 
and survivorship form, is for the “con- 
venience” of the depositing party, in 
so far as it relates to funds on deposit 
at death, is fallacious. 
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Account Creation 

At this point the focus is on proper 
creation of the joint and survivorship 
account. Rosecrans v. Eden, 538 So.2d 
970 (Fla. 5th DCA 1989), presents the 
worst case scenario for the surviving 
account holder from a factual, although 
not a result, standpoint. This case in- 
volved a joint checking account in a 
bank in the names of A or B. Both A 
(the depositing party) and B signed a 
signature card but that signature card 
did not contain survivorship language. 
A depositor’s agreement which con- 
tained express language of survivor- 
ship (with space for customers’ signa- 
tures) was given to A but there was no 
evidence that A and B had ever signed 
this latter form. The court stated that 
the trial court erred as a matter of law 
in its interpretation of F.S. §658.56. It 
held that in order to create the rebutta- 
ble presumption of joint ownership 
with right of survivorship it is not 
necessary that there be express lan- 
guage to that effect. Opening of the 
account in the form A or B is enough 
for valid creation from the standpoint 
of a rebuttable presumption of such. 
Rosecrans determined that a rebutta- 
ble presumption should automatically 
arise under F.S. §658.56(1) and would 
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“Well, Foster, it’s good to see that 
you've worked down that big stack of 
Papers that was in your ‘in’ basket.” 


The district courts 
have given us a split 
of authority 
regarding the initial 
creation of a 
multiple-party 
account 


be rebutted, if at all, by compliance 
with F.S. §658.56(2). 

F.S. §658.56(2) states: “The presump- 
tion herein created may be overcome 
only by proof of fraud or undue influ- 
ence or clear and convincing proof of a 
contrary intent.’ Rosecrans is this 
author’s preferred result. While the 
joint account has not been created in 
the optimum manner, fault should be 
attributed to the bank representative 
handling its opening. If this person had 
acted properly the paperwork would 
have explicitly indicated the joint own- 
ership nature of the account. 

It is conceded, however, that Rose- 
crans stands alone at the appellate 
level. The court deciding it (Fifth Dis- 
trict Court of Appeal) is opposed by the 
Second District Court of Appeal (twice) 
and the Fourth District Court of Ap- 
peal. The first of the Second District 
cases is Harrison v. Huber, 463 So.2d 
1190 (Fla. 2d DCA 1985), decided be- 
fore Rosecrans. In Harrison, a certifi- 
cate of deposit was opened in a bank 
in the A or B language. No language 
concerning survivorship was contained 
in the certificate of deposit. The court 
held the account to be part of the 
decedent’s residual estate. It indicated 
that the opening of an account in two 
names, without survivorship language, 
does not automatically create an ac- 
count with right of survivorship. It 
stated that “some language indicating 
survivorship is required to invoke the 
rebuttable presumption of survivor- 
ship.”? 

Rosecrans and Harrison are diamet- 
rically opposed. The Rosecrans court 
stated that the Harrison decision had 


40 THE FLORIDA BAR JOURNAL/MARCH 1992 


inverted the statutory purpose, i.e., 
that Harrison required the presump- 
tion of survivorship to be expressly 
invoked. It stated with respect to its 
holding, “We specifically disagree and 
recognize conflict with the interpreta- 
tion of section 658.56 found in Harri- 
son.”10 

The Second District Court of Appeal 
followed its decision in Harrison and 
rejected Rosecrans in Estate of Clem- 
ent, 568 So.2d 1297 (Fla. 2d DCA 1990), 
with respect to some bank certificates 
of deposit. The certificates in issue 
were in the name of the decedent and 
his wife. The certificates were held to 
be estate assets since the evidence re- 
lied upon by the survivor was a docu- 
ment signed only by the decedent that 
did not refer to survivorship status. 
Again (as in Harrison) the court stated 
that some language of survivorship is 
needed for the presumption of survi- 
vorship to arise and that the mere 
opening of an account in the names of A 
or B does not create a survivorship 
account. Other bank and savings and 
loan association accounts, in Estate of 
Clement, did pass to the survivor be- 
cause they were properly created joint 
accounts with no issue of material fact 
existing as to duress, fraud, undue 
influence, or contrary intent. 

Estate of Heyes, 515 So.2d 377 (Fla. 
4th DCA 1987), decided by the Fourth 
District Court of Appeal, relied upon 
Harrison. The court determined that 
the fact that more than one person’s 
name appears on the account does not 
automatically make this a joint ac- 
count. The record showed that the sig- 
nature cards involved contained no 
language establishing joint accounts. 
No X was placed in the box marked 
“joint” although in one account an X 
was placed in the box marked “money 
market” and in the other account an X 
was placed in the box marked “check- 
ing.” 

Thus the district courts have given 
us a split of authority regarding the 
initial creation of a multiple-party ac- 
count. This author favors Rosecrans 
as best effectuating the probable intent 
of the depositor who has opened such 
an account. Our legal system recog- 
nizes the individualistic institution of 
private property and grants to an 
owner the power to determine succes- 
sors in ownership, whether by way of 
joint ownership with right of survivor- 
ship, will, intestacy, or otherwise. It is 
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submitted that the court’s philosophy 
should favor giving effect to an inten- 
tional exercise of that power in which 
the account language is only A or B. 
Additional requirements concerning 
the transfer should not be considered 
ends in themselves in the light of the 
language of F.S. §658.56(1) and F.S. 
§665.063(1)(a). The court should take 
a purposeful approach to these stat- 
utes. One additional point should be 
made regarding these cases. The issue 
of whether account documents are re- 
quired to contain express language of 
survivorship under F.S. §658.56(1) and 
F.S. §665.063(1)(a) should be consid- 
ered by the Supreme Court of Florida. 
Parties involved in the opening of such 
accounts should take optimum steps 
to ensure initial validity. If the surviv- 
ing party is to show that the account 
is joint and belongs to him or her, 
rather than the estate, proof of the 
following elements is advisable: 1) ac- 
count agreements clearly indicating 
joint status; 2) actual signatures of the 
joint tenants on the joint account card 
or agreement; and/or 3) financial insti- 
tution rules that automatically make 
any account involving two or more 
people survivorship accounts.!! The 
Rosecrans approach validated mini- 
mum statutory compliance. Optimum 
compliance is to be preferred. 


Differing Nature of 
Financial Institution 

Once the account is validly set up, 
it is important to determine the type 
of financial institution involved. It is 
still possible that accounts in banks or 
savings and loan associations in the 
name of the decedent and a survivor 
will be held to be assets of the decedent 
subject to estate administration. In 
such a situation the personal represen- 
tative has the burden of overcoming 
F.S. §658.56(1) or the similar language 
found in a portion of F.S. 
§665.063(1)(a). Provisions involved are 
not symmetrical. When the bank ac- 
count has been properly created, the 
presumption of title vesting in the sur- 
vivor is a rebuttable one that can be 
overcome “only by proof of fraud or 
undue influence or clear and convinc- 
ing proof of a contrary intent.”!2 (Em- 
phasis added.) 

As to savings and loan association 
accounts, the opening of the account 
in codepositor form is, in the absence 
of fraud or undue influence, “conclu- 


sive evidence in any action or proceed- 
ing to which either the association or 
the survivor or survivors is a party of 
the intention of all of the parties to the 
account to vest title to such account 
and the additions thereto in such survi- 
vor or survivors.”!3 The savings and 
loan association legislation creates a 
mandatory, irrebuttable presumption 
of the intent of the parties to provide 
aright of survivorship once the account 
has been created. 

The differing nature of these finan- 
cial institution accounts was analyzed 
in Estate of Gainer, 466 So.2d 1055 
(Fla. 1985) (hereafter called Holly 
Gainer), by the Supreme Court of Flor- 
ida. The Fifth District Court of Appeal 
had concluded that F.S. §665.063(1)(a) 
clearly held that the establishment of 
a joint account with survivorship rights 
was conclusive evidence of the vesting 
of title in the survivor in an action in 
which the survivor was a party even 
though the savings and loan associa- 
tion was not one. A contrary intent 
would not control. However, it then 
declared the statute unconstitutional 
under the equal protection clauses of 
the U.S. and Florida constitutions, in- 
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sofar as it purported to provide that 
the opening of a joint account payable 
to a survivor or survivors in a savings 
and loan association is conclusive evi- 
dence in an action wherein a survivor 
is a party against third party claim- 
ants or other survivors. It determined 
that the affected classes, under the 
equal protection clause, are the estate 
or testamentary beneficiaries who re- 
ceive variable treatment dependent 
solely upon the location (bank or sav- 
ings and loan association) of the dece- 
dent’s assets during his life. This lower 
appellate court found that the fact of 
location was irrelevant to the issue of 
the testator’s intent and the proper 
disposition of these funds upon his 
death. 

The Supreme Court, in its decision, 
noted that the trial court had deter- 
mined that all depositors in a savings 
and loan association are treated 
equally under what is now F.S. 
§665.063(1) and that, likewise, all de- 
positors in a bank are treated equally 
under what is now F.S. §658.56. Its 
reversal of the district court of appeal 
was predicated on this basis, i.e., “be- 
cause the classifications established by 


INTERNNIONAL 
GENEALOGICAL 
SEARCH inc 


profession and 
trust institutions 
a better way 


these statutes were correctly deter- 
mined by the trial court to be the 
depositors in a savings and loan asso- 
ciation and the depositors in a bank 
rather than the estate or testamentary 
beneficiaries.” The result of the Holly 
Gainer case is that F.S. §665.063(1)(a) 
is constitutional, and by implication, 
F.S. §658.56 is also constitutional, al- 
though only the former statute was 
directly in issue in the litigation. 

It appears that the only reasonable 
explanation for the distinction created 
by these statutes is legislative over- 
sight, a factor discussed by the respec- 
tive courts. While the conclusive pre- 
sumption is found in the savings and 
loan association legislation with re- 
spect to intent, only a rebuttable 
presumption exists as to banks. It is 
submitted that the legislature should 
make this legislation symmetrical. 

From the standpoint of the surviving 
account holder, the conclusive presump- 
tion is preferable. It should produce 
less litigation. However, whatever the 
nature of the legislative amendments, 
we should no longer have disparate 
treatment of depositors. It is most doubt- 
ful that the ordinary reasonable de- 
positor in a financial institution would 
expect a different treatment with re- 
spect to a joint and survivorship ac- 
count based on the nature of the insti- 
tution chosen. To a layperson these 
institutions are essentially one and the 
same. In this period of recession, sav- 
ings and loan associations have been 
taken over by banks, e.g., Florida Fed- 
eral Savings and Loan Association by 
First Union Bank. It would appear 
that now the bank legislation will con- 
trol accounts previously created under 
savings and loan legislation, perhaps 
to the detriment of the surviving ac- 
count holder. Such takeovers or merg- 
ers illustrate the need for statutory 
symmetry. 0 


Wiggins v. Parson, 446 So.2d 169, 171 
(Fla. 5th D.C.A. 1984). See Guardianship of 
Medley, 573 So.2d 892, 908 (Fla. 2d D.C.A. 
1990). 

2 Fra. Stat. $658.56 (1991) (banks) 
states, in part: 

“(1) Unless otherwise expressly provided 
in the signature contract card or other simi- 
lar instrument delivered to and accepted 
by a bank in connection with the opening 
or maintenance of an account, including a 
certificate of deposit, in the names of two 
or more persons, whether minor or adult, 
payable to or on the order of one or more of 
them or the surviving account holder or 


holders, all such persons and each person 
depositing funds in any such account shall 
be presumed to have intended that upon the 
death of any such person all rights, title, 
interest, and claim in, to, and in respect of 
such deposits and account and the additions 
thereto, and the obligation of the bank 
created thereby, less all proper setoffs and 
charges in favor of the bank, shall vest in 
the surviving account holder or holders. 


“(2) The presumption herein created may 
be overcome only by proof of fraud or undue 
influence or clear and convincing proof of a 
contrary intent. In the absence of such 
proof, all rights, title, interest, and claims 
in, to, and in respect of such deposits and 
account and the additions thereto, and the 
obligation of the bank created thereby, less 
all proper setoffs and charges in favor of the 
bank against any one or more of such per- 
sons, shall, upon the death of any such 
person, vest in the surviving account holder 
or holders, notwithstanding the absence of 
proof of any donative intent or delivery, 
possession, dominion, control, or acceptance 
on the part of any person and notwithstand- 
ing that the provisions hereof may consti- 
tute or cause a vesting or disposition of 
property or rights or interests therein, tes- 
tamentary in nature, which, except for the 
provisions of this section, would or might 
otherwise be void or voidable.” 

Fia. Star. §665.063(1)(a) (1991) (savings 
and loan associations) states: 

“When a savings account, other than a 
convenience account, is held in any associa- 
tion or federal association in the names of 
two or more persons, whether minor or 
adult, in such form that the moneys in the 
account are payable to either or the survivor 
or survivors, then, in the absence of fraud 
or undue influence, such account and all 
additions thereto shall be the property of 
such persons as joint tenants. The opening 
of the account in such form shall, in the 
absence of fraud or undue influence, be 
conclusive evidence in any action or pro- 
ceeding to which either the association or 
the survivor or survivors is a party of the 
intention of all of the parties to the account 
to vest title to such account and the addi- 
tions thereto in such survivor or survivors. 
The association shall not be subject to any 
liability for fraud or undue influence if it 
complies with the provisions of this para- 
graph.” 

Fx. Star. §657.036 (1991) relates to credit 
unions. No recent litigation has involved 
joint credit union accounts. This statute 
section is similar to Fia. Stat. §658.56 
(1991). The author’s conclusions regarding 
bank legislation will apply to credit union 
legislation. 

3 See Estate of Combee, 583 So.2d 708 
(Fla. 2d D.C.A. 1991). 

4 Id. at 711. 

5 See Rosecrans v. Eden, 538 So.2d 970 
(Fla. 5th D.C.A. 1989) (court’s statement of 
purpose for bank legislation as originally 
enacted in 1971). 

6 Warner, Joint Accounts and Decedent’s 
Estates—An Update, 61 Fua. B.J. 45 (July/ 
August 1987); Note, Survivorship Rights in 
Joint Accounts, 24 U. Fia. L. Rev. 476 
(1972); Namack, Survivorship Bank Ac- 
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counts in Florida, 41 Fia. BJ. 4 (1967) 
(written prior to codification). : 

7 See Drozinski v. Straub, 383 So.2d 301 
(Fla. 2d D.C.A 1980). 

8 This article is not concerned with the 
propriety of withdrawals made by an ac- 
count holder during joint lifetimes, i.e., 
whether one owner may withdraw all the 
funds and properly appropriate them to his 
own use without the consent of the other. 
A recent case analyzing this problem is 
Guardianship of Medley, 573 So.2d 892 
(Fla. 2d D.C.A. 1990). 

9 Harrison v. Huber, 463 So.2d 1190, at 
1191 (Fla. 2d D.C.A. 1985). 

10 Rosecrans, 538 So.2d at 973. 
11 See Warner, supra note 6, at 46. 
12 Fria. Stat. §658.56(2) (1991). 
13 Fra. Stat. §665.063(1) (a) (1991). 


Editor’s Note: 

Part Two of Professor Smith’s article 
will appear in the April 1992 issue of 
the Journal. It will analyze recent 
court decisions addressing issues in- 
volved in rebutting the presumption of 
survivorship rights in joint accounts 
with a focus on the proof needed to 
establish the contrary intent. 


David T. Smith is a professor of law 
at the University of Florida where 
he has taught estates and trusts and 
fiduciary administration since 1968. 
He received his J.D. from Boston 
University and his B.A. from Yale 
University. He is the author of Flor- 
ida Probate Code Manual and co- 
author of Florida Estates Practice 
Guide and The Family and Inheri- 
tance. Professor Smith has lectured 
at The Florida Bar’s Certification 
Exam Review Course for Estate Plan- 
ning and Probate since 1986. 

This column is submitted on be- 
half of the Real Property, Probate 
and Trust Law Section, Jerry E. 
Aron, chair, and James P. 
McDonald and Charles D. Brecker, 
editors. 


CRIMINAL LAW 


Unraveling the Mystery: 
The Admissibility of Inextricably 
Intertwined Evidence 


vidence of other crimes or 

wrongful acts committed by 

a defendant, even though 

not specifically referred to 
in an indictment or information, may 
nonetheless be admitted into evidence 
when found to be “inextricably inter- 
twined”! with the crime charged. The 
reason for admitting inextricably inter- 
twined evidence, which has also been 
referred to as “inseparable crime evi- 
dence;”? is that it “forms part of the 
so-called ‘res gestae’: it is necessary to 
admit the evidence to adequately de- 
scribe the deed.”? Since the evidence 
is being offered because it is relevant 
and inseparable from the crime 
charged under F.S. §90.402, there is 
no need for the prosecution to comply 
with the rigid constraints normally as- 
sociated with Williams rule evidence 
under F.S. §90.404(2)(b). 

Florida courts have admitted inextri- 
cably intertwined evidence under a va- 
riety of factual scenarios. Although 
there may tend to be some overlap, the 
common thread appears to be that the 
wrongful act or crime is related in 
time, space, or causation to the crime 
charged, and the evidence is necessary 
to complete the entire context of the 
crime charged in order to facilitate the 
jury’s understanding. Federal courts 
have also recognized the admissibility 
of inextricably intertwined evidence, 
although they have treated it more 
inconsistently than Florida.* However, 
both the U.S. Courts of Appeals for the 
Fifth5 and 11th® Circuits have adopted 
Professor Wigmore’s analysis which is 
currently used by the Florida courts.” 


Selected Caselaw 

In Heiney v. State, 447 So.2d 210 
(Fla. 1984), cert. denied, 468 U.S. 920 
(1984), the Supreme Court of Florida 
upheld the admissibility of inextricably 


Not all evidence of 
other crimes or 
misconduct is 
admissible because 
it stands in 
chronological 
proximity to the 
crime charged 


by Michael H. Rosen 


intertwined evidence in a first degree 
murder case to show the defendant’s 
motive for the commission of subse- 
quent crimes and to establish the “en- 
tire context” of the crime charged. The 
testimony elicited by the prosecution 
established that while in Texas, 
Heiney’s roommate saw the defendant 
shoot another roommate in the course 
of an argument. When Heiney became 
aware that the victim was in critical 
condition and that the police wanted 
to talk to him, he asked the witness to 
drive him out of town because he was 
broke. As a result of Heiney’s desire to 
avoid being apprehended in Texas, he 
proceeded to commit a murder and 
robbery in Florida. While evidence of 
another shooting is prejudicial, the Flor- 
ida Supreme Court has consistently 
opined that so long as the evidence is 
relevant, the potential prejudice does 
not render the evidence inadmissible. 


Moreover, defense arguments or que- 
ries by trial judges to prosecutors that 
the evidence is unnecessary in light of 
other evidence has likewise fallen on 
deaf ears, since the true test is rele- 
vancy, not necessity.8 

In a case appealed to the Fifth Dis- 
trict, Kelly v. State, 552 So.2d 1140 
(Fla. 5th DCA 1989), the defense 
sought to bar the introduction of evi- 
dence of an uncharged aggravated 
assault committed by the defendant 
on his ex-girlfriend on the night before 
being charged with attempted second 
degree murder, armed burglary, and 
use of a firearm during the commission 
of a felony. The facts at trial revealed 
that Kelly had become angry at his 
ex-girlfriend because she would not get 
out of a friend’s car to talk with him, 
so he pointed a gun at her and shot at 
the car as it pulled away, shattering a 
window. After reporting the incident 
to the police, the ex-girlfriend and her 
mother spent the night at an older 
brother’s house. The next morning the 
mother and a family member returned 
to the mother’s house where Kelly was 
waiting inside. Kelly shot the mother 
and demanded that she tell him where 
her daughter and the keys to the car 
were. 

Kelly appealed his convictions on the 
grounds that the state had erroneously 
introduced evidence of other crimes 
without giving 10-day notice to the 
defense as required by FS. 
§90.404(2)(b)(1). The Fifth District af- 
firmed the trial court’s admission of 
evidence surrounding the uncharged 
aggravated assault charge, holding 
that the events were “inseparably 
linked” in time and circumstance to the 
crimes charged. Thus, since the evi- 
dence was admissible because it was 
logically relevant to the material is- 
sues in the case, the court held the 
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state was not required to give 10-day 
notice. 

In a murder case decided by the 
Fourth District Court of Appeal in Tu- 
multy v. State, 489 So.2d 150, 153 (Fla. 
4th DCA 1986), rev. denied, 496 So.2d 
144 (Fla. 1986), the court upheld the 
admissibility of the defendant’s involve- 
ment in three prior drug smuggling 
transactions to show the relationship 
between the parties, and to shed light 
on the motive for the murder. At trial, 
the prosecution depicted Tumulty as a 
middleman in the drug business, act- 
ing as a liaison between drug smug- 
glers and buyers. The victim of the 
murder was a pilot who transported 
drugs in an airplane belonging to the 
defendant’s friend, a drug smuggler. 
In a fourth drug operation, in which 
Tumulty wasn’t directly involved, the 
victim, after not getting paid, decided 
to keep possession of the airplane 
which belonged to Tumulty’s suppliers. 
Without the airplane, both Tumulty 
and his supplier were out of business. 
After the fourth drug transaction, Tu- 
multy and his supplier met and plotted 
the pilot’s murder. 

On appeal, the defense attacked the 
introduction of the three prior drug 
transactions first arguing that the 
state had turned a homicide case into 
a drug abuse trial. Additionally, it was 
argued that the only drug transaction 
that was relevant was the fourth one, 
in which Tumulty had testified at trial 
that she had not participated. In reject- 
ing these arguments, the court’s 
analysis rested on the fact that the 
first three trips were inseparable from 
the fourth drug transaction. Moreover, 
without allowing the testimony illumi- 
nating the relationship between the 
people involved in the drug transac- 
tion, the court held the state would be 
left with a case that was disorderly and 
unintelligible. Therefore, the evidence 
of other crimes was admitted because 
it facilitated the jury’s understanding 
that the motive for the killing was 
directly related to the conversion of the 
airplane by the pilot. 

During the course of a trial, often- 
times it is difficult if not impossible for 
a lay witness to recount the circum- 
stances of a crime without referring to 
evidence of another crime or wrongful 
act committed by the defendant. In the 
mind of the lay witness the charged 
and uncharged misconduct are linguis- 
tically inseparable from the crime 


charged. Since the crime wasn’t com- 
mitted in a vacuun, if the events lead- 
ing up to the crime are inseparable 
from the crime charged, merely redact- 
ing the prior events often results in a 
witness with diminished credibility and 
a dumbfounded jury. This reasoning 
has been used by the First District 
Court of Appeal in upholding the ad- 
missibility of inextricably intertwined 
evidence in the case of Austin v. State, 
500 So.2d 262 (Fla. Ist DCA 1986), rev. 
denied, 508 So.2d 13 (Fla. 1987). 

In Austin, Ralph Lovelace, a friend 
of the defendant, testifying under a 
grant of immunity, told the jury he 
drove the defendant to a gas station 
where he observed Austin attempt to 
shoot someone he was trying to rob in 
the gas station restroom. Immediately 
thereafter, Lovelace drove the defen- 
dant to an area where Austin commit- 
ted an armed robbery and attempted 
murder on another victim. The trial 
court admitted the evidence of the gas 
station robbery under’ FS. 
§90.404(2)(b). On appeal, the state aban- 
doned its “Williams rule” argument, 
and instead argued that the evidence 
had been properly admitted because it 
showed the entire context of the crimi- 
nal episode. 

The First District affirmed the trial 
court’s admission of the evidence be- 
cause without it, “an intelligent ac- 
count of the criminal episode could not 
be given.” The court further explained, 
“In the opinion of this court, the credi- 
bility of Lovelace’s testimony would 
have been greatly diminished if he had 
been prevented from testifying why he 
and Austin were together when they 
discovered the victim in this case.” 
Austin, 500 So.2d at 265. 

Unfortunately, the Austin court did 
not clearly label its theory of admissi- 
bility. The decision illustrates the diffi- 
culties courts have when Williams rule 
evidence and inextricably intertwined 
evidence overlap. 

In the context of a sexual abuse case, 
Erickson v. State, 565 So.2d 328 (Fla. 
4th DCA 1990), rev. denied, 576 So.2d 
286 (Fla. 1991), similar incidents of 
sexual molestation occurring on the 
same day and at the same iocation 
were found to qualify as inextricably 
intertwined evidence. The scene of the 
crime was beach day at a Parents 
Without Partners picnic. A father and 
his nine-year-old daughter testified 
that they observed the defendant lift a 
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little girl with his hands touching her 
private parts for a couple of minutes, 
before throwing her up in the air and 
into the water. This incident preceded 
a similar episode committed on the 
victim resulting in the defendant’s ap- 
prehension. However, it wasn’t until 
observing the defendant touch the first 
young girl that the witnesses alerted 
the victim’s mother, who in turn sum- 
moned other individuals who chased 
and caught the defendant a short dis- 
tance away. Had the court taken a 
legal time-out during the portion of the 
witnesses’ testimony involving the com- 
mission of another crime, the jury 
would no doubt be confused and bewil- 
dered regarding the apparent gaps in 
the state’s case. 


Limitations on Admissibility 

Although the parameters governing 
the admissibility of inextricably inter- 
twined evidence are broad, they are 
not without limits. Courts have refused 
to admit such evidence when the con- 
nection between the charged and 
uncharged misconduct is tenuous or 
when the collateral crime has become 
a feature of the trial. For example, in 
Huhn v. State, 511 So.2d 583 (Fla. 4th 
DCA 1987), and Selver v. State, 568 
So.2d 1331 (Fla. 4th DCA 1990), both 
involving the issue of admissibility of 
prior drug transactions, the Fourth Dis- 
trict reversed the trial courts’ admis- 
sion of this evidence determining that 
the evidence introduced by the state 
had no bearing on the charged offenses. 
Instead, the court found the evidence 
was introduced merely to establish that 
the defendants were drug dealers. In 
distinguishing the fact pattern from 
Tumulty, a key witness in Selver testi- 
fied that he and Selver had been 
partners in drug deals in 1984 and 
1985, but their partnership ended be- 
cause the defendant conducted busi- 
ness unfairly. Over a year later in 
1986, Selver murdered the victim as a 
result of a drug ripoff. However, since 
there were no details at trial concern- 
ing the dealings between Selver and 
the witness, the court felt there was 
insufficient evidence to link the prior 
drug transactions to establish Selver’s 
motive for the murder. 

The courts have given little guidance 
in determining when inextricably in- 
tertwined evidence is inadmissible 
because it has become a “feature of the 
trial.” However, the courts appear to 


| 


focus on the totality of the circum- 
stances in their analysis, as evidenced 
by the following statement from the 
court in Tumulty. 

Looking at the evidence in its totality, we 
are persuaded that the evidence of the other 
smuggling trips was admissible and that it 
was not made a feature of the case. The 
percentage of the transcript devoted to col- 
lateral crime evidence is not inordinately 
great and we have approved far greater 
percentages than are involved here. 

In fact, the Supreme Court of Florida 
has gone to the extent that even 600 
pages of trial transcripts that refer to 
evidence of other crimes was insuffi- 
cient to warrant reversal.? 


Conclusion 

It is important for prosecutors to 
understand inextricably intertwined evi- 
dence in order to present the trier of 
fact with a more orderly and intelligi- 
ble case. Likewise, defense attorneys 
need to be aware of the limitations of 
such evidence to ensure that the evi- 
dence presented will not bear on the 
defendant’s propensity to commit 
crimes. Since inextricably intertwined 
evidence is admissible because it is 
relevant under F.S. §90.402, the courts 
must still conduct a balancing test 
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under §90.403 to determine if the evi- 
dence should be excluded because of 
unfair prejudice or confusion. Addition- 
ally, not all evidence of other crimes 
or misconduct is admissible because it 
stands in chronological proximity to 
the crime charged; rather, to be part 
of the “entire context,’ evidence must 
be linked to the issues by a logical 
relationship. 9 


1 See Tumulty v. State, 489 So.2d 150, 
153 (Fla. 4th D.C.A. 1986), rev. denied, 496 
So.2d 144 (Fla. 1986). 

2 See Erickson v. State, 565 So.2d 328 
(Fla. 4th D.C.A. 1990), rev. denied, 576 
So.2d 286 (Fla. 1991). “This court has held 
that the characteristics of inseparable 
crime evidence are distinct from those of 
collateral crime evidence, and such evi- 
dence is admissible for different reasons 
and under a different section of the Evi- 
dence Code, section 90.402, Florida Statutes 
(1987). Therefore, the state need not comply 
with the ten-day notice provision of section 
90.404(2)(b) as a prerequisite to offering 
inseparable crime evidence.” 


3 See EHRHARDT, FLoripA EVIDENCE 


§404.17 at 162 (7th ed. 1992). 

4 See generally Schuster, Uncharged Mis- 
conduct Under Rule 404(b): The Admissibil- 
ity of Inextricably Intertwined Evidence, 42 
U. Miami L. Rev. 947 (1988) (for a good 
discussion of the evolution of inextricably 
intertwined evidence at the federal level). 

5 See United States v. Torres, 685 F.2d 
921, 924 (5th Cir. 1982). “An act is not 
extrinsic, and Rule 404(b) is not implicated, 
where the evidence of that act and the 
evidence of the crime charged are inextrica- 
bly intertwined.” 

8 See United States v. Sonntag, 684 F.2d 
781, 788 (11th Cir. 1982). See also United 
States v. Butler, 792 F.2d 1528, 1535 (11th 
Cir. 1986), reh’g denied, 798 F.2d 1420, cert. 
denied sub nom. 

7 See EHRHARDT, supra note 3. 

8 See Heiney v. State, 447 So.2d 210, 213 
(Fla. 1984), cert. denied, 469 U.S. 920 (1984); 
Ashley v. State, 265 So.2d 685 (Fla. 1972). 
“So long as evidence of other crimes is 
relevant for any purpose the fact that it is 
prejudicial does not make it inadmissible. 
All evidence that points to a defendant’s 
commission of a crime is prejudicial. The 
true test is relevancy.” Ashley, 265 So.2d at 
694. 

9 See Tumulty, 489 So.2d at 158, citing 
Townsend v. State, 420 So.2d 615 (Fla. 4th 
D.C.A. 1982), pet. for rev. denied, 430 So.2d 
452 (Fla. 1983). 
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LABOR & EMPLOYMENT LAW 


Florida’s Approach to Reducing 
Workplace Substance Abuse: 
Workers’ Compensation 


It is. . . the intent of the Legislature that 
drug abuse be discouraged and that employ- 
ees who choose to engage in drug abuse face 
the risk of unemployment and the forfeiture 
of workers’ compensation benefits.! 


lorida is unique among all 

states in its approach to curb- 

ing employee drug use and 

the spiraling cost of workers’ 
compensation. Though the use of drugs 
at the workplace slightly decreased in 
1991,? its impact on employee produc- 
tivity, absenteeism, and accidents or 
injury is increasingly quantifiable.® 
Meanwhile, workers’ compensation in- 
surance premiums in Florida continue 
to rise at a disproportionate pace.‘ 
Florida’s approach, codified at §440.101- 
.102 of the Florida Statutes and §38F- 
9.001-9.013 of the Florida Administra- 
tive Code (1991) (the act) encourages 
private employers® to adopt a drug-free 
workplace program and threatens em- 
ployees with the loss of workers’ 
compensation medical and indemnity 
benefits if the employee tests positive 
for drugs or alcohol at the time of the 
accident or injury. Additionally, em- 
ployees who test positive, regardless 
of whether an injury has occurred, may 
be disciplined or discharged for cause. 
Finally, an employer which adopts a 
drug-free workplace program may be 
eligible to receive a five percent reduc- 
tion in its workers’ compensation 
premiums® and may improve its expe- 
rience modification factor since em- 
ployees who are intoxicated or impaired 
at the time of the accident or injury 
will forfeit workers’ compensation bene- 
fits. 

Florida’s effort to police workplace 
drug use through workers’ compensa- 
tion benefits is aggressive and contro- 
versial. This article discusses very 
generally the requirements of a drug- 
free workplace program, addresses the 


Florida’s approach 
encourages private 
employers to adopt 
a drug-free 
workplace program 
and threatens the 
loss of benefits if an 
employee tests 
positive 


by Kevin E. Hyde 


rationale on which benefits are denied 
under a drug-free workplace program, 
and considers an employer’s discretion 
in denying workers’ compensation bene- 
fits or discharging employees who test 
positive in a confirmed drug test. 


Requirements of a Drug-Free 
Workplace Program 

A drug-free workplace program 
should not be misinterpreted merely 
as a drug testing plan. To implement 
a valid drug-free workplace program 
an employer must meet the notice, 
testing, and education components of 
the act. The act requires that job appli- 
cants and employees be given a general 
one-time notice at least 60 days before 
testing begins, that it is a condition of 
employment to refrain from using 
drugs on or off the job and that a drug 
testing program is being implemented. 
Prior to testing, job applicants and 
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employees must be given a written 
policy statement which specifies the 
type of testing to be done, the actions 
an employer may take based on a posi- 
tive confirmed test result, the confiden- 
tiality of the test results, a procedure 
for identifying nonprescription or pre- 
scription medications, the conse- 
quences of refusing to submit to a test, 
the availability of an employee assis- 
tance program, the procedure for 
challenging a positive test result, and 
a statement of rights under a collective 
bargaining agreement, if any. Employ- 
ers must include notice of drug testing 
on job vacancy notices where drug test- 
ing is required and make copies of the 
employer’s drug-free workplace pro- 
gram available for inspection. Fla. 
Admin. Code §38F-9.005. 

The act requires that applicants’ be 
tested before beginning work, and per- 
mits employees to be tested for 
reasonable suspicion, in a regular fit- 
ness for duty physical examination, 
and after returning from a leave of 
absence or rehabilitation program. Fla. 
Admin. Code §38F-9.004(3). The act 
neither requires nor prohibits testing 
on a random basis. Employees may be 
tested for any or all of the drugs listed 
in §38F-9.007(5) in order for the em- 
ployer to qualify for reduced workers’ 
compensation premiums.® Fla. Admin. 
Code §38F-9.006(3). Drug tests must 
be conducted by a laboratory licensed 
by the Florida Department of Health 
and Rehabilitative Services or ap- 
proved by the National Institute of 
Drug Abuse. A medical review officer 
must receive and review all test results 
from the laboratory and contact all 
individuals who test positive to inquire 
about possible prescriptive or over-the- 
counter medications which could have 
caused a positive test result. Fla. Ad- 
min. Code §38F-9.007, §38F-9.014, and 
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- 


§10E-18.001, et seq., (1991). 

The act does not compel an employer 
to have a sponsored employee assis- 
tance program but does require an 
employer to compile a list of local em- 
ployee assistance programs which 
accept individual referrals. 

Finally, an employer must educate 
its employees about drug use and reha- 
bilitation by maintaining a current 
resource file of providers of employee 
assistance programs, alcohol and drug 
abuse programs, or mental health pro- 
grams, to assist employees with 
personal or behavioral problems and 
to inform employees and new hires 
about available employee assistance 
programs. The employer must also pro- 
vide an annual education course to 
assist employees in identifying per- 
sonal and emotional problems, includ- 
ing the legal, social, physical, and 
emotion consequences which result 
from the misuse of alcohol or drugs. 
Fla. Admin. Code §38F-9.013. 


A New Rationale for 
Denying Benefits 

The drug-free workplace program po- 
lices workplace conduct by threatening 
employees with the loss of workers’ 
compensation benefits for the fact of 
drug use, regardless of whether the use 
occasioned the employee’s accident or 
injury. Fla. Admin. Code §38F-9.001(1) 
and (2)(a). This is substantially differ- 
ent from earlier attempts to discourage 
drug use by denying benefits if the 
injury was occasioned primarily by the 
influence of any narcotic drug, barbitu- 
rate, or other stimulant not prescribed 
by a physician which affected the em- 
ployee to the extent that the employee’s 
normal faculties were impaired. F.S. 
$440.09 (1975).9 

The legislature began to clarify this 
rather imprecise standard in 1989 
when it enacted §440.09(6)(a) to allow 
employee drug and alcohol testing as 
a means to “ensure that the workplace 
is a drug and alcohol free environment 
and to deter the use of drugs and 
alcohol at the workplace.” Ch. 89-289. 
Originally, §440.09(6)(a) provided that 
employees could be required to submit 
to a drug or alcohol test if the employer 
suspected that the injury was “occa- 
sioned primarily” by intoxication or the 
employee’s drug use “affected the em- 
ployee to the extent that the employee’s 
normal faculties were impaired.” If the 
injury was not occasioned primarily 


by drugs or alcohol, but the employee 
tested positive for nonprescription con- 
trolled substances or alcohol, then 25 
percent per week of the employee’s 
indemnity benefits, up to $5,000, would 
be paid solely to a drug or alcohol 
rehabilitation program (DATAP) to as- 
sist the employee. 

Finally, the 1990 amendments to the 
Workers’ Compensation Act firmly en- 
trenched the legislative intent to 
completely deny compensation to im- 


paired or intoxicated employees whose 
employer had adopted a drug-free 
workplace program. If the employee 
tests positive for drugs in a confirmed 
drug test, it is presumed that the in- 
jury was occasioned primarily by the 
influence of the drug. In the absence of 
a drug-free workplace program this pre- 
sumption may be rebutted by clear and 
convincing evidence that the intoxica- 
tion or influence of the drug did not 
contribute to the injury. A fortiori, if a 
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drug-free workplace program is 
adopted the presumption may not be 
rebutted. It is also significant that, as 
amended, §440.09(3) does not permit 
the presumption that an employee’s 
injury was occasioned by intoxication 
or the influence of a drug to be rebutted 
by substantial evidence to the con- 
trary. Ch. 91-1, amendments to 
§440.09(3). The presumption that the 
drug or alcohol that was used occa- 
sioned the injury can only be rebutted 
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by a showing that the employer had 
actual knowledge of and acquiesced in 
the employee’s being in the workplace 
while under the influence of drugs or 
alcohol. Refusal to submit to a drug or 
alcohol test also creates the presump- 
tion that the employee’s injury is 
occasioned primarily by the influence 
of drugs or alcohol, absent clear and 
convincing evidence to the contrary. 
F.S. §440.09(7)(b). Mandatory contri- 
butions to the DATAP were repealed 
by Ch. 91-1. 

Consequently, the requirement of a 
causal connection between drug or al- 
cohol use and the employee’s accident 
or injury has been eliminated. Work- 
ers’ compensation benefits will be 
denied if drug or alcohol use is demon- 
strated by a positive confirmed test 
and the employer has properly imple- 
mented a drug-free workplace program. 
The focus is now on the fact of drug use 
rather than its effects. 

The administrative regulations im- 
plementing the act confirm that a 
causal! relationship between drug use 
and the employee’s injury is unneces- 
sary where a drug-free workplace 
program is implemented. If an em- 
ployer implements a drug-free 
workplace program and an injured 
worker tests positive, the employee for- 
feits eligibility for workers’ compensa- 
tion benefits and may be terminated. 
Fla. Admin. Code §38F-9.001(2)(a). Con- 
versely, if the employer does not 
implement a drug-free workplace pro- 
gram and an injured worker tests 
positive, a rebuttable presumption is 
created that the injury was occasioned 
primarily by the impairment of the 
worker. Fla. Admin. Code. §38F- 
9.001(2)(b). Accordingly, an employer 
without a drug-free workplace program 
must demonstrate the relationship be- 
tween drug or alcohol use and injury, 
not just the mere fact of drug use. 

If the employer has implemented a 
drug-free workplace program, an em- 
ployee may be tested for drugs or 
alcohol when the employer has “rea- 
sonable suspicion that the employee 
has caused or contributed to an acci- 
dent.” Fla. Admin. Code §38F-9.004(2). 
As originally adopted, the administra- 
tive regulations provided that reason- 
able suspicion drug testing could be 
based on “information that an em- 
ployee has caused, contributed to, or 
been involved in an accident while at 
work.” Fla. Admin. Code §38F- 


9.003(20)(e) (2/91). (Emphasis added.) 
Thus, while there must be a showing 
that the employee was more than 
merely involved in an accident, the 
clear focus is not on the relationship 
between drug use and the injury but 
the extent of the employee’s involve- 
ment in the accident, regardless of 
intoxication or impairment.!° 

The legislative intent to encourage 
employers to adopt a drug-free 
workplace program and to confront em- 
ployees with the risk of forfeiting 
workers’ compensation benefits and dis- 
charge is accomplished by removing 
the requirement that a causal relation- 
ship exist between the drug or alcohol 
use and the injury. An interesting ques- 
tion, though, is whether the legislative 
intent conflicts with the Florida Su- 
preme Court’s stated purpose of 
workers’ compensation, “to see that 
workers in fact [are] rewarded for their 
industry by not being deprived of rea- 
sonable adequate and certain payment 
for workplace accidents.” De Ayala v. 
Florida Farm Bureau Casualty Insur- 
ance Company, 543 So.2d 204 (Fla. 
1989). Only time, and the inevitable 
judicial challenges to the d#ug-free 
workplace program, will resolve this 
apparent conflict. 


Employer Discretion 
in Denying Benefits 

Can employees who test positive for 
drugs or alcohol be awarded medical 
and indemnity benefits? Might there 
be some instance in which an injured 
but impaired employee should receive 
workers’ compensation benefits? 

An employer may decide not to test 
employees for drugs or alcohol follow- 
ing an accident or injury, Fla. Admin. 
Code §38F-9.002(2), but an employer 
has no discretion to grant workers’ 
compensation medical and indemnity 
benefits to those employees who test 
positive. In most instances employers 
will want to test all employees who are 
injured. However, there may be occa- 
sions in which the employer has no 
reasonable suspicion that the employee 
caused or contributed to the accident 
and may decide not to test the em- 
ployee for drugs or alcohol. The 
employee will not forfeit any workers’ 
compensation benefits if the test is not 
conducted since there is no way to 
determine if the employee was intoxi- 
cated or impaired at the time of the 
accident. 
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The employer loses its discretion to 
deny workers’ compensation benefits 
once the employee has tested positive 
for drugs or alcohol. If an employee of 
an employer who has implemented a 
drug-free workplace program is injured 
in the course and scope of employment 
and tests positive for drugs, “such an 
injured employee forfeits his or her 
eligibility for medical and indemnity 
benefits under the Workers’ Compen- 
sation Act... . Fla. Admin. Code 
§38F-9.001(2)(a). Unlike the employer’s 
discretion to determine whether rea- 
sonable suspicion exists to conduct the 
test, it appears mandatory that em- 
ployees who test positive for drugs or 
alcohol forfeit workers’ compensation 
benefits. Once the employer is notified 
of the employee’s injury, the insurance 
carrier is substituted for the employer 
for administration of the claim. F.S. 
§440.41. It is unlikely that the insur- 
ance carrier will choose not to deny 
benefits to an injured employee who 
tests positive. 


Discharge of Employees 
Who Test Positive 

It is clear that the legislature, in 
creating the drug-free workplace pro- 
gram, intended to put intoxicated or 
impaired job applicants or employees 
at risk of losing their job. F.S. §440.101 
and Fla. Admin. Code §38F-9.001(2)(a). 
An employer’s decision to refuse to hire 
job applicants or to discipline or dis- 
charge employees for violating the drug- 
free workplace program is considered 
to have taken such action for good 
cause. Fla. Admin. Code §38F- 
9.011(1)(b). The administrative regula- 
tions do not provide complete immunity 
but do establish the presumption that 
the adverse personnel action was for 
good cause and provide strong protec- 
tion in the event that an applicant or 
employee files suit alleging wrongful 
failure to hire or discharge. Removing 
the threat of a wrongful failure to hire 
or discharge claim is a further induce- 
ment for employers to implement a 
drug-free workplace program. 

Even though it is presumed that an 
employer disciplines or discharges an 
employee for good cause, the employer 
must ensure that its decision is based 
on a violation of the drug-free 
workplace program and is not a pretext 
for other discriminatory action. An em- 
ployee who is injured in the scope of 
employment and who tests positive 


should be unequivocally told that the 
discipline or discharge is for violating 
the drug-free workplace program. An 
employer should consider whether its 
drug-free workplace program has a dis- 
parate impact on a protected class of 
individuals and whether all discipli- 
nary action is consistent along racial, 
gender, ethnic, and disability lines. Ad- 
ditionally the employer must ensure 
that its action is not retaliation against 
an employee for filing a claim for work- 


ers’ compensation benefits. F.S. 
§440.205. 

The presumption that the discharge 
was for good cause, based on the em- 
ployee’s violation of the drug-free 
workplace program, is also important 
in a subsequent claim for unemploy- 
ment compensation benefits. While “all 
information, interviews, reports, state- 
ment memoranda, and drug tests 
results, . . . received by the employer 
through a drug testing program are 
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confidential communications and may 
not be used or received in evidence, 
obtained in discovery, or disclosed in 
any public or private proceeding,” ex- 
cept to determine the award of workers’ 
compensation benefits, Fla. Admin. 
Code §38F-9.012(1), the employer pre- 
sumably may assert that the employee 
was discharged for “serious misconduct 
in connection with work,” namely re- 
porting to work under the influence of 
alcohol or drugs or the improper use 
of alcohol or drugs at work. Fla. Admin. 
Code §38B-2.017(5)(b)2g. Otherwise, it 
would seem incongruous for the legis- 
lature to intend for an employee to risk 
unemployment yet still be eligible to 
receive unemployment compensation 
benefits. This apparent conflict must 
be judicially resolved. 


Conclusion 

Florida’s attempt to deter workplace 
drug and alcohol use will be carefully 
monitored by other states to determine 
its effectiveness in reducing workplace 
injuries and employee substance abuse. 
Careful attention will also be paid to 
the experience of workers who are de- 
nied workers’ compensation medical 
and indemnity benefits before the In- 
dustrial Relations Commission and in 
the judicial system. Only time will tell 
whether Florida’s unique approach is 
a powerful tool to eradicate the nega- 
tive effects of drug use in the workplace 
or whether it is an ineffective gim- 


mick.9 


1 Fra. Star. §440.101 was originally cre- 
ated by the Workers’ Compensation and 
Economic Development Act, 1990 Fla. Sess. 
Law Serv. Ch. 90-201, §§12-13 (West). Chap- 
ter 90-201, was declared unconstitutional 
as violative of the single subject require- 
ment in Martinez v. Scanlan, 582 So.2d 
1167 (Fla. 1991). The Florida Legislature 
reenacted the workers’ compensation provi- 
sions of 1991 Fla. Sess. Law Serv. Ch. 
90-201 (West) in Ch. 91-1. Unless otherwise 
noted, subsequent references are to Fa. 
Star. §440.101-102 (1991). 

2 A study conducted by Smithkline 
Beecham Laboratory indicated that the per- 
centage of American workers testing 
positive for drug use declined 4.5 percent 
during the first six months of 1991 com- 
pared to the same period a year earlier. 153 
BNA Daily Labor Report (BNA) No. 153, at 
A-2 (August 8, 1991). 

3 The Efficacy of Preemployment Drug 
Screening for Marijuana and Cocaine in 
Predicting Employment Outcome, J. A.M.A. 
(November 28, 1990). 

4 Preamble to 1991 Fla. Sess. Law Serv. 
Ch. 91-1 (West). 

5 State agency employees are subject to 
the Drug-Free Workplace Act, Fia. Stat. 
§112.0455 (1991). 

6 Section 49 of Ch. 91-1 created Fia. 
Star. §627.0915 to require the Department 
of Insurance to approve a rating plan, effec- 
tive January 1, 1992, for workers’ compen- 
sation insurance that gives specific, 
identifiable consideration in the setting of 
rates to employers that implement a drug- 
free workplace program. On December 6, 
1991, Tom Gallagher, the commissioner of 
the Florida Department of Insurance, an- 
nounced that the premium reduction would 
be five percent. Employers who are self- 
insured for workers’ compensation are not 
eligible to receive the five percent premium 
reduction. Employers whose workers’ com- 
pensation insurance coverage is provided 
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through a self-insured fund may be eligible 
to receive a reduction but the amount of the 
reduction, if any, is determined by the fund 
itself. 

7 An applicant is any individual to whom 
employment has been offered conditioned 
upon testing negative in a drug or alcohol 
test. Apmin. Cope §38F-9.003(15). 

8 The act allows but does not require 
employers to test injured employees for 
alcohol. Apmin. Cope §38F-9.006(3) and 
§38F-9.003(8). Workers’ compensation bene- 
fits will be denied for those employees whose 
blood alcohol level equals or exceeds .05 
percent if a drug-free workplace program is 
implemented and presumed, in the absence 
of a drug-free workplace program, to occa- 
sion the injury if the employee’s blood equals 
or exceeds 0.10 percent. 

9 For a detailed history of the develop- 
ment of Fia. Star. §440.09 and attempts to 
curb drug and alcohol use with workers’ 
compensation benefits, see ALPERT, FLORIDA 
Workers’ Compensation Law, 4th ed. (1990 
Supplement). 

10 It is significant also that an injured 
employee tested pursuant to a drug-free 
workplace program may challenge only the 
drug test results before a judge of compen- 
sation claims, not the connection between 
the injury and the drug or alcohol use. F.a. 
Apmin. Cope §38F-9.009. 
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ENVIRONMENTAL & LAND USE LAW 


“SLAPP” Suits: An Assault on the 
Right to Petition the Government 


ecently, a county commis- 
sion considered a request 
to rezone property. At the 
commission meeting, a con- 
cerned neighbor allegedly told the com- 
mission that the property should not 
be rezoned because the occupant/owner 
had made certain improvements to his 
real property without complying with 
local permitting and inspection ordi- 
nances and was conducting his busi- 
ness activity 24 hours a day in a dis- 
turbing manner. As a result of his 
statements before the commission, the 
concerned neighbor was served with a 
defamation lawsuit. The expense and 
stress of being sued for defamation 
may well discourage that concerned 
neighbor from any future participation 
in public forums.! 

Less recently, a business petitioned 
for an administrative hearing to op- 
pose a Department of Environmental 
Regulation permit for pollutant sources 
on neighboring property. The hearing 
process took approximately a year and 
resulted in the permit being approved. 
Thereafter, the applicant sent the peti- 
tioner a succession of letters threaten- 
ing to sue the petitioner for unspecified 
damages if the petitioner took any fur- 
ther action to oppose the development. 

These are examples of “SLAPP” 
suits, or threatened “SLAPP” suits, 
which are becoming more and more 
common in Florida and throughout the 
nation. Typically, the object of a 
“SLAPP” suit may not be to obtain 
redress through the judicial process, 
but to chill or intimidate persons from 
participating in the decisional proc- 
esses of government.? 

“SLAPP” is the latest acronym in a 
field that already has too many acro- 
nyms. Coined by Professor George W. 
Pring of the University of Denver Col- 
lege of Law, it stands for “strategic 
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lawsuits against public participation.”3 
“SLAPP” suits and threatened 
“SLAPP” suits have become increas- 
ingly more common because of height- 
ened public awareness about environ- 
mental issues; a corresponding increase 
in political activism centering on envi- 
ronmental and land use issues; relaxed 
standing requirements for public inter- 
est litigants; and the ability of such 
litigants through statutory citizen suit 
provisions or processes like F.S. 
§120.57(1) hearings, to cause lengthy 
and very expensive delays in govern- 
ment decisionmaking.* 

The good news is that “SLAPP” suits, 
although numerous, have been uni- 
formly unsuccessful. Indeed, one com- 
mentator has stated that “SLAPP” 
suits “never result in judgments for 
plaintiffs,” and are typically disposed 


of by a motion to dismiss or a motion 
for summary judgment.® Yet it must 
be remembered that winning a judg- 
ment against the defendant may not 
be the object of a “SLAPP” suit. Rather, 
it is to intimidate the public interest 
litigant and other would-be public in- 
terest advocates from future similar 
action. Thus, “SLAPP” suits represent 
an increasing threat to every citizen’s 
right to petition, comment, lobby, or 
otherwise participate in government 
decisions.® The setting giving rise to a 
“SLAPP” suit can be zoning, civil 
rights, land use, or environmental pro- 
tection. The activity giving rise to a 
“SLAPP” suit can range from just speak- 
ing out at a public hearing to the filing 
of a complaint or petition initiating 
judicial or administrative proceedings. 
At least one “SLAPP” suit has been 
filed against a lawyer representing his 
client. 

This article will acquaint the practi- 
tioner with the increasing incidence of 
these lawsuits and the defenses that 
have been the most successful. More 
expanded discussions of the “SLAPP” 
suit phenomenon and defenses are con- 
tained in the commentaries cited in the 
footnotes to this article, which are an 
excellent start in any research toward 
defending a “SLAPP” suit. 

“SLAPP” suits are usually disguised 
as ordinary lawsuits for the torts of 
defamation, malicious prosecution, 
abuse of process, tortious interference 
with either an advantageous business 
relationship or contract right, civil con- 
spiracy, or other intentional torts. The 
suits often request injunctive relief in 
addition to damages.’? While various 
defenses are available to each of these 
causes of action, one defense, based on 
the right to petition the government, 
should be available to almost every 
“SLAPP” suit defendant.® 
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The Right to Petition 
the Government 

The First Amendment of the U.S. 
Constitution specifically guarantees 
the “right to petition the government 
for a redress of grievances.” Similarly, 
Art. I, §5 of the Florida Constitution 
guarantees the right “to petition for 
redress of grievances.’ Because a 
“SLAPP” suit is contrary to the very 
purpose of the right to petition clauses, 
it is difficult to think of any kind of 
“SLAPP” suit in which it would not be 
appropriate to assert these clauses as 
a defense. 

For example, the case of Sierra Club 
v. Butz, 349 F.Supp. 934 (N.D. Cal. 
1972), represents the landmark intimi- 
dation claim brought when the Sierra 
Club and individual members filed suit 
against the Secretary of Agriculture 
and a timber company to enjoin logging 
in a wilderness area adjacent to the 
proposed Salmon-Trinity Alps wilder- 
ness area. The timber company filed a 
counterclaim seeking an injunction and 
damages for over $1,000,000. The court 
promptly dismissed the counterclaim 
based on the First Amendment right 
to petition the government, stating: 
This is a basic freedom in a participatory 
government, closely related to freedom of 
speech and press: together these are the 
indispensable democratic freedoms that can- 
not be abridged if a government is to con- 
tinue to reflect the desires of the people. 
Thus, this court cannot be too careful in 
assuring that its acts do not infringe this 
right.° 

The petition clause, however, does 
not immunize baseless litigation. In 
one of the more recent “SLAPP” cases, 
Protect Our Mountain Environment v. 
District Court, 677 P.2d 1361 (Colo. 
1984), the court upheld dismissal of a 
tort claim brought by a developer 
against an environmental group and 
individuals who challenged the devel- 
oper’s proposed rezoning in circuit 
court. However, recognizing the dam- 
age to persons that may result from 
baseless litigation instigated under the 
pretext of legitimate petitioning activ- 
ity, the court gave the parties a reason- 
able opportunity to present all material 
pertinent to the motion to dismiss and 
treated the motion as one for summary 
judgment.!° The court went on to de- 
velop a standard that would safeguard 
the constitutional rights of citizens to 
utilize the administrative and judicial 
processes for redress of legal griev- 
ances without fear of retaliatory 
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litigation, while at the same time per- 
mitting those truly aggrieved by abuse 
of the processes to vindicate their own 
legal rights.!! The result imposed the 
following burden on the plaintiff: 

[T]he plaintiff must make a sufficient show- 
ing to permit the court to reasonably con- 
clude that the defendant’s petitioning 
activities were not immunized from liability 
under the First Amendment because: 1) the 
defendant’s administrative or judicial claims 
were devoid of reasonable factual support, 
or, if so supportable, lacked any cognizable 
basis in law for their assertion; and 2) the 
primary purpose of the defendant’s petition- 
ing activity was to harass the plaintiff or 
to effectuate some other improper objective; 
and 3) the defendant’s petitioning activity 
had the capacity to adversely affect a legal 
interest of the plaintiff.!? 

Save Our Mountain illustrates that, 
although the right to petition the gov- 
ernment defense is not absolute, the 
plaintiff has a very heavy burden to 
demonstrate that defendant’s activities 
were not protected. Recently, in 
McDonald v. Smith, 472 U.S. 479 
(1985), the Supreme Court reaffirmed 
that the right to petition defense pro- 
vides only a qualified privilege against 
a libel action and that a plaintiff may 
prevail if he proves that the petitioning 
activity was prompted by “malice,” as 
that term was defined in a North Caro- 
lina appellate decision construing New 
York Times Co. v. Sullivan, 376 U.S. 
254 (1964).!3 

Under Florida law, a qualified privi- 
lege exists as a defense to an action for 
defamation if the alleged defamatory 
statement is made to a government 
agency concerning a public issue.!4 Best 
Towing and Recovery Service, Inc. v. 
Beggs, 531 So.2d 243 (Fla. 2d DCA 
1988). Unless a plaintiff can allege 
sufficient facts showing express mal- 
ice, that is, ill will, hostility, or evil 
intention on the part of the defendant, 
the defendant’s speech is privileged as 
a matter of law. See Nodar v. Gal- 
breath, 462 So.2d 803 (Fla. 1984); 
Boehm v. American Bankers Insurance 
Group, 557 So.2d 91 (Fla. 3d DCA 
1991). 

For instance, in Kempton v. Hicks, 
No. 91-44 (Cir. Ct., Wakulla May 17, 
1991), the defendant appeared before 
the county commission and objected to 
the rezoning of plaintiff's property. The 
plaintiff's defamation complaint alleged 
that the defendant told the county com- 
mission that the plaintiff made 
improvements on his property without 
complying with local permitting and 


inspection ordinances, and operated his 
business 24 hours a day in a way that 
disturbed and disrupted the neighbor- 
hood. In dismissing the lawsuit with 
prejudice, the Second Judicial Circuit 
Court applied that rationale of Beggs, 
finding that the defendant’s words were 
privileged as a matter of law, and not 
defamatory because they were directed 
at a government agency concerning a 
public issue. 

The steps outlined above assist a 
defendant to successfully litigate a 
“SLAPP” suit. However, some “SLAPP” 
suits are not caused by litigation, but 
rather from the mere making of a 
statement. These cases suggest certain 
things counsel should do, especially 
counsel for public interest organiza- 
tions, to help assure victory in any 
“SLAPP” suit resulting from public par- 
ticipation: 1) Investigate the merits of 
your client’s position before filing the 
complaint or petition and document 
the investigative steps taken; 2) seek 
support for your client’s position from 
government agencies or members of 
agency staff, if possible in advance of 
instituting litigation; 3) manage the 
client’s public statements so as to avoid 
either unauthorized or irresponsible 
media statements being attributed to 
your client that may distort your cli- 
ent’s position; and 4) avoid causing any 
delays in the litigation or even the 
appearance of causing delay, and vig- 
orously insist that the matter move 
forward on the merits. 

When a “SLAPP” suit is in litigation, 
the defendants should be sure that the 
following steps are taken: 

1) Educate the court. The court 
should be made aware as early as 
possible that the case against your 
client is hardly a traditional lawsuit, 
but is a “SLAPP” suit disguised as a 
traditional tort claim. As such, each 
day that the suit lives is a greater 
measure of victory for the plaintiff re- 
gardless of the ultimate disposition of 
the case. 

2) Seek early dismissal. Remember- 
ing that the objective of a “SLAPP” 
suit can be attained without winning 
a judgment or even going to trial, end- 
ing the suit at the earliest possible 
time should be the prime goal. A mo- 
tion to dismiss is usually the best vehi- 
cle if the complaint is sufficiently 
detailed to justify dismissal. A motion 
for summary judgment may be neces- 
sary if sufficient facts are not alleged 


in the complaint. However, the filing 
of a motion for summary judgment can 
open the door to the plaintiff for volu- 
minous and burdensome discovery 
which, if allowed, can alone accomplish 
the plaintiff's objectives. 

3) Involve amicus curiae. The out- 
come of a “SLAPP” suit often tran- 
scends the specific issues in the case 
or the controversy between the parties, 
thereby making involvement by amici 
especially appropriate. Public interest 
organizations, state attorney generals’ 
offices, and even local bar associations 
should be informed of pending “SLAPP” 
litigation so they can make a determi- 
nation whether to appear as amicus 
curiae. 

Finally, a defendant in a “SLAPP” 
suit may have a counterclaim or a later 
cause of action against the plaintiff. 
These suits are called “SLAPP back” 
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suits. In a recent California case, Le- 
onardini v. Shell Oil Co., 264 Cal. Rptr. 
883 (Cal. App. 3d Dist. 1989), an attor- 
ney for the California Pipe Trades Coun- 
cil submitted a report to a govern- 
mental agency showing that the unre- 
stricted use of a pipe by Shell without 
the compilation of an environmental 
impact report posed a substantial dan- 
ger to the public. In response to his 
submission of the report, the attorney 
was served with a complaint seeking 
an injunction and declaratory judg- 
ment. After the complaint was vol- 
untarily dismissed by Shell, the attor- 
ney filed an action against Shell for 
malicious prosecution. The court found 
Shell’s prior litigation to be totally 
lacking in probable cause, and a jury 
verdict was entered in the amount of 
$5,197,000. The damage award rep- 
resented $22,000 for attorneys’ fees 
incurred in defending the prior action, 
$175,000 compensatory damages, and 
$5 million punitive damages. 

A “SLAPP back” suit in Florida could 
be for malicious prosecution or abuse 
of process. An abuse of process suit 
may be brought as a counterclaim;!® 
however, a malicious prosecution suit 
must await the disposition of the 
“SLAPP” suit in favor of the defen- 
dant.!6 It must be remembered, how- 
ever, that in Florida, reliance on advice 
of counsel provides an absolute defense 
to a malicious prosecution claim.!7 
While there does not appear to be a 
private right of action under either the 
federal or state right to petition 
clause,!8 given the right facts, innova- 
tive defense counsel could surely assert 
a variety of “SLAPP back” theories in 
a good faith attempt to change, modify, 
or extend existing law. 

Because citizens are being subjected 
to “SLAPP” suits for petitioning the 
government, courts may find attractive 
the argument that the law should be 
changed or extended to protect the 
federal and state constitutional right 
to petition the government. 0 
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FAMILY LAW 


Creative Lawyering: Remedies for 
Custodial Abuses and Willful 
Breaches of Matrimonial Judgments 


or the family law practitio- 

ner, obtaining the final 

judgment of dissolution of 

marriage typically does not 
signify the conclusion of the case. Like 
a bad penny, they usually keep coming 
back. Postdissolution of marriage pro- 
ceedings for enforcement or for 
modification of the final judgment may 
be a lawyer’s dream, but they are the 
client’s nightmare. 

Our legal system provides some reme- 
dies to enforce the court’s final 
judgment. The basic tools, such as con- 
tempt, income deduction orders, 
directing the unemployed defaulting 
party to seek employment, or a judg- 
ment for arrearages will not be dealt 
with here. In this article, we shall 
explore some new and novel ways that 
should be considered when the more 
traditional manner to enforce a final 
judgment fails or is not fully effective.! 

A contested divorce often leaves two 
former lovers as bitter enemies. They 
may have shared children and the fis- 
cal bounties of marital bliss, but that 
was “yesterday.” “Today,” their quest 
is “revenge.” That is sad! The lawyer 
who serves such mala motives, and 
sadly there are too many who do, 
should be shamed and sanctioned. This 
article is not intended to provide legal 
hardware for the unprincipled, but 
rather to advance some new ideas as 
to how to bring a defaulting and mani- 
festly uncaring ex-spouse to the 
realization that a judge’s order is ex- 
actly that, an “order.” 


The Alimony Dependent 

The recipient spouse is, generally, 
totally reliant upon alimony payments 
in order to eat, house, and clothe her- 
self or himself. A default in payment 
may trigger serious consequences for 
the alimony dependent. For instance, 


Part One 


We are not 
suggesting that 
Judicial activism 
replace legislative 
prerogatives; rather 
that traditional 
common law 
principles be 
responsive to the 
change of the times 


by Judge Jon |. Gordon and 
Burton Young 


a mortgage may be foreclosed or a car 
repossessed. The dependent spouse can 
become so emotionally distraught by a 
willful, chronic or simply negligent 
breach that a serious illness and injury 
may result. 

For the serious consequences visited 
upon the alimony dependent, the quid 
pro quo should provide a serious con- 
comitant consequence visited upon the 
alimony delinquent! 

A traditional contempt order, judg- 
ment for arrearages, or an income 
deduction order may not provide the 
alimony victim with full justice. It does 
not usually provide compensatory re- 
sultant? damages, nor does it provide 
penalty damages for the willful viola- 
tor. There is not a real monetary 
deterrence factor when a usual remedy 
is sought. 

We will now proceed to pry the tradi- 
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tional door ajar and to explore some 
new and perhaps creative causes of 
action in law resulting from the mone- 
tary breach of various duties recog- 
nized in the underlying final judgment 
rendered in dissolution cases for which 
monetary compensation is awardable 
and which would normally be tried by 
a jury. 

Our court system was designed to 
provide a remedy to those who are 
injured by the fault of others. Art. I, 
§21 of the Florida Constitution states: 
“The courts shall be open to every 
person for redress of any injury, and 
justice shall be administered without 
sale, denial or delay.” (Emphasis ours.) 

While “the common law is not to be 
changed by doubtful implication .. . 
courts may properly extend old princi- 
ples to new conditions, determine new 
or novel questions by analogy, and 
even develop and announce new princi- 
ples made necessary by changes 
wrought by time and circumstances.”8 
State v. Egan, 287 So.2d 1, 6, 7 (Fla. 
1973) (Emphasis ours.). “Hence, when 
a litigant is shown to have a legal and 
meritorious claim, the law should be 
construed to aid its collection rather 
than as a shield to help defeat it,” 
Thompson v. Thompson, 195 So. 571 
(Fla. 1940); and “a lack of precedent 
alone does not take away a common 
law court’s responsibility to decide each 
claim presented before it on its own 
merit.” Rosen v. Zorzos, 449 So.2d 359 
(Fla. 5th DCA 1984), rev'd on other 
grounds, 467 So.2d 305 (Fla. 1985). 
“The law is not static. It must keep 
pace with changes in our society, for 
the doctrine of stare decisis is not an 
iron mold which can never be changed.” 
Gates v. Foley, 247 So.2d 40, 43 (Fla. 
1971). A good example of the resiliency 
of the common law is the adoption by 
judicial fiat of the equitable distribu- 


tion of marital assets and liabilities in 
marital dissolution matters. See Ca- 
nakaris v. Canakaris, 382 So.2d 1197 
(Fla. 1980).4 

We are not suggesting that judicial 
activism replace legislative preroga- 
tives; rather, we are suggesting that 
traditional common law principles 
should be responsive to the change of 
the times and that the courts should 
recognize viable remedies to right cer- 
tain epidemic wrongs associated with 
a party’s failure to comply with the 
duties recognized in final judgments 
of dissolutions of marriage. Our consti- 
tution provides the highest authority 
and mandates redress and justice for 
“any” wrong regardless of its origin. 

What is anomalous is that the sanc- 
tity of marriage has reigned supreme 
in American jurisprudence while shield- 
ing full civil redress for some horrific 
wrongs committed in the marital con- 
text. As a classic example, we tolerate 
some of the most egregious and deca- 
dent (inJhuman conduct under the 
antiquated legal doctrine of interspou- 
sal immunity. It is time to re-examine 
traditional tort law as it relates to 
family members in light of our broad 
constitutional mandate that assures 
that “the courts shall be open to every 
person for redress of any injury... .” 
Fla. Const. art. I, §21. 

Creative family lawyers throughout 
this nation are beginning to challenge 
timeworn and inequitable concepts 
that historically denied full justice to 
those regardless of whether the wrongs 
were inflicted in the marital relation- 
ship. 

Basic tort law (except within the 
marital context) makes the perpetrator 
responsible for all of the consequences 
that reasonably and naturally flow or 
follow from the wrongful act whether 
or not these consequences were actu- 
ally contemplated or foreseen. King v. 
Cooney-Eckstein Co., 66 Fla. 246, 63 
So. 659 (Fla. 1913). Once the wrongful 
act is established, the liability extends 
to all the consequences that naturally, 
proximately, and reasonably follow and 
result from such act. Id. 

Courts generally will recognize a new 
tort only if public policy® favors com- 
pensating the injuries redressed by the 
new tort.§ As will be discussed more 
specifically, the following tort actions 
have been recognized as cognizable in 
the event of a breach of duties man- 
dated by a final judgment: 1) inten- 


tional infliction of emotional distress 
occasioned by interference with the pa- 
rental relationship, (Restatement 
(Second) of Torts §46) and 2) the inten- 
tional interference with custodial 
rights (Restatement (Second) of Torts, 
§700). 

Further, we submit that the law 
should recognize as a “new tort” the 
failure to provide child or spousal sup- 
port in contravention of a court order. 
It is indisputable that one has a duty 
to obey a lawful order of the court. 
Therefore, one should suffer the conse- 
quences of a breach of that duty. That 
being so, public policy should favor 
compensating a victim of such failure 
for all injuries that are suffered as a 
result of this “new tort.” This issue is 
extensively treated below. 


Intentional Infliction of 
Emotional Distress 

The purpose of tort law is to allocate 
losses arising out of human activities. 
Prosser & Keaton, Law of Torts, §1, at 
6 (W. Keaton 5th ed. 1984) (hereinafter 
Prosser & Keaton). Under most mod- 
ern definitions a tort is the breach of a 
duty imposed by law which results in 
reasonably foreseeable damages. Pros- 
ser & Keaton at 164-165. In Florida, 
the custodial parent is imposed with 
an affirmative legal duty to encourage 
and nurture the relationship between 
the child(ren) and the noncustodial par- 
ent. That duty is new under Florida 
law. Florida Circuit Judge Richard 
Yale Feder of the 11th Judicial Circuit 
recently acknowledged this natural pa- 
rental obligation, seized the moment, 
and so ruled. The Florida Supreme 
Court bedrocked this legal duty in Flor- 
ida law. Schutz v. Schutz, 581 So.2d 
1290 (Fla. 1991). See Gardner v. Gard- 
ner, 494 So.2d 500, 502 (Fla. 4th DCA 
1986), appeal dismissed, 504 So.2d 767 
(Fla. 1987) (the custodial parent may 
not merely remain neutral with regard 
to visitation, but has an affirmative 
obligation to the noncustodial parent 
to encourage and facilitate the parent- 
child relationship); Hoffman v. Foley, 
541 So.2d 145 (Fla. 3d DCA 1989). 

Parents have a recognized legal right 
to recover for the loss of society of their 
child. (Wrongful death, F.S. §768, et 
seq.) Courts have also allowed recovery 
for reasonable expenses incurred in 
regaining custody of the child. Surina 
v. Lucey, 214 Cal. Rptr. 509 (Cal. App. 
2 Dist. 1985); Plante v. Engel, 469 A.2d 


1299 (N.H. 1983). 

Section 46 of the Restatement (Sec- 
ond) of Torts provides sound support 
to sustain a legal remedy for the avail- 
ability of an action for the intentional 
infliction of emotional distress for dam- 
ages caused by “extreme and outra- 
geous conduct” such as interfering with 
the parental relationships. See, e.g., 
Politte v. Politte, 727 S.W. 2d 198, 201 
(E.D. Mo. 1987); Kunz v. Deitch, 660 
F.Supp. 679, 685 (N.D. Ill. 1987) (the 
severity of distress normally suffered 
when a parent is deprived of all contact 
with a minor child meets the intensity 
requirement of the Restatement’s two- 
part analysis); Raftery v. Scott, 756 
F.2d 335 (4th Cir. 1985) (damages 
awarded for intentional infliction of 
emotional distress for psychological 
damage resulting by reason of former 
wife’s efforts to destroy the father-son 
relationship); Sheltra v. Smith, 392 
A.2d 431, 433 (Vt. 1978) (custodial fa- 
ther’s refusal to allow ex-wife any 
contact with child for one-month period 
was sufficient to state a prima facie 
case of intentional infliction of emo- 
tional distress). 

Florida recognizes the tort of inten- 
tional infliction of emotional distress 
and has approved the adoption of Re- 
statement (Second) of Torts §46,’7 which 
states: “Outrageous Conduct Causing 
Severe Emotional Distress. One who 
by extreme and outrageous conduct 
intentionally or recklessly causes se- 
vere emotional distress to another is 
subject to liability for such emotional 
distress, and if bodily harm to the other 
results from it, for such bodily harm.” 
Metropolitan Life Ins. Co. v. McCarson, 
467 So.2d 277, 278, 279 (Fla. 1985); 
Eastern Airlines, Inc. v. King, 557 So.2d 
574, 575, 576 (Fla. 1990); Mallock v. 
Southern Memorial Park, Inc., 561 
So.2d 330, 331-332 (Fla. 3d DCA 1990). 

Hence, to recover under §46, an in- 
jured party must establish that 1) the 
tort was intentional or reckless; 2) the 
tortfeasor’s conduct was outrageous 
and intolerable; 3) the wrongful con- 
duct and the emotional distress were 
causally connected; and 4) the emo- 
tional distress was severe. 

Transient tortfeasors are not im- 
mune from civilly responding in 
damages for their wrongdoing, which 
was related to the marital relationship 
from the marital relationship. Federal 
courts throughout the country are now 
taking jurisdiction of such lawsuits be- 


THE FLORIDA BAR JOURNAL/MARCH 1992 55 


\ 


tween former spouses for alleged 
violations of state court divorce judg- 
ments. 

Wasserman v. Wasserman, 671 F.2d 
832 (4th Cir. 1982), is a good example. 
There, a former wife (mother) brought 
an action against her former husband 
(father) and others to recover for child 
enticement and intentional infliction 
of emotional distress as a result of the 
alleged removal of children from the 
mother’s custody. The federal district 
court dismissed the complaint for lack 
of subject matter jurisdiction, describ- 
ing the suit as a “dispute involving 
child custody,” and, therefore, within 
the domestic relations exception to fed- 
eral diversity jurisdiction. The Circuit 
Court of Appeals of the Fourth Judicial 
Circuit reversed. The appellate court 
noted that although the previous mari- 
tal relationship of the parties and the 
presumably strong feelings associated 
with that relationship may, as a fac- 
tual matter, have contributed to the 
underlying events and initiation of that 
lawsuit, the torts of child enticement 
and intentional infliction of emotional 
distress are in no way dependent on a 
present or prior family relationship. 
The court held: 


Furthermore, prosecution of these torts will 
not require the existence of any rule par- 
ticularly marital in nature. Similarly, these 
claims could have arisen between persons 
with no marital relationship whatsoever 
and in fact have done so in this case in view 
of the allegations relating to appellees other 
than Irwin Wasserman. 


Most importantly, appellant is not seeking 
a determination of entitlement to custody 
or any other adjustment of family status. 
This is manifestly not a case in which the 
parties actually seek a declaration of pre- 
sent or future rights as to custody or 
visitation. (Citations omitted.) (Emphasis 
added.) 


Td. at 835. 

Similarly, in Cole v. Cole, 633 F.2d 
1083 (4th Cir. 1980), the federal appel- 
late court observed that its courts have 
often exercised diversity jurisdiction 
to rule on the validity of prior state 
decrees or to determine whether there 
was a breach of a duty imposed by the 
state court decree, especially when the 
duty is not subject to modification. 

This jurisdictional approval was af- 
firmed by the same circuit in Raftery 
v. Scott, 756 F.2d 335 (4th Cir. 1985). 
There, the court maintained jurisdic- 
tion over a former husband’s action 
against his former wife for intentional 
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There are no 
reported Florida 
cases on points 
sustaining a claim 
for civil damages for 
intentional 
infliction of 
emotional distress 
brought by one 
parent against the 
other 


infliction of mental distress, arising 
from the former wife’s effort to destroy 
and prevent rehabilitation of the rela- 
tionship between the former husband 
and the parties’ son. (This was a classic 
case of parental alienation syndrome.) 
The dispute did not center upon the 
establishment or implementation of visi- 
tation rights, but resulted because the 
former wife was successful in destroy- 
ing the relationship between the 
parties’ children and their father. The 
court noted that had a third party who 
had never been married to the plaintiff 
brought the same lawsuit any cause of 
action arising out of such behavior 
would not have been foreclosed from a 
hearing because it partook of some 
intrafamily aspects. 

The former wife defended the law- 
suit on the grounds that her former 
husband’s action was one for “aliena- 
tion of affection” of the child for the 
parent, which was barred by Virginia 
law. The court disagreed, and found 
that the facts independently supported 
a claim for intentional infliction of emo- 
tional distress. Next, the former wife 
asserted a public policy argument that 
a child will suffer from psychological 
adversities if he is cast in the role of “a 
pawn in a battle inspired by greed for 
filthy lucre of one of the parents.” In 
response, the court held: 


Sufficient proof must be adduced of inten- 
tional infliction and something much more 
than simply aggravation must be shown to 
make out a case of emotional distress. The 
implicit threat of an avalanche of cases, 
arising whenever one parent makes an un- 
complimentary remark about the other, is 
simply not perceived by us as seriously 
undermining society or its laws. The harm 
of deliberate frustration of a close and affec- 
tionate relationship between parent and 
child, which the evidence permitted the jury 


to find in the instant case, where there were 
no remedy available to a parent who, as a 
result, was psychologically damaged strikes 
us as more potentially a danger to society. 


Id. at 340. 

There are no reported Florida cases 
on points sustaining a claim for civil 
damages for intentional infliction of 
emotional distress brought by one par- 
ent against the other. That is not to 
say, however, that such action cannot 
or could not (or should not) be sus- 
tained. In addition to the federal cases 
cited above, other states throughout 
the country have recognized causes of 
action for intentional infliction of emo- 
tional distress that resulted from PAS 
(parental alienation syndrome): 

1. Michigan—In the case of Bhama 
v. Bhama, 425 N.W. 2d 733 (Mich. 
App. 1988), the court held that the 
deliberate destruction of the parent- 
child relationship could be so outra- 
geous that it would not be tolerated in 
a civilized society. Therefore, the Michi- 
gan court upheld a noncustodial 
parent’s suit for intentional infliction 
of emotional distress relying upon the 
federal case of Raftery v. Scott, 756 
F.2d 335 (4th Cir. 1985). 

2. Missouri—In Kramer v. Leine- 
weber, 642 S.W. 2d 364 (Mo. App. 
1982), a former wife brought an action 
against her ex-husband and his mother 
alleging that they conspired to prevent 
her from having custody of her child. 
The court recognized that a parent 
wrongfully deprived of custody of a 
child may recover not only damages for 
loss of services, but for loss of society 
and for emotional distress. The former 
wife was awarded punitive damages! 

3. Ohio—In Pyle v. Pyle, 463 N.E. 
2d 98 (Ohio App. 1983), a former hus- 
band had failed to establish the 
elements of intent, outrageous behav- 
ior, and serious emotional distress 
necessary to support his tort action. 
Nonetheless, the court held that an 
action for intentional infliction of seri- 
ous emotional distress could be 
brought, even without alleging contem- 
poraneous physical injury, within the 
General Division of the Court of Com- 
mon Pleas, rather than in the Domestic 
Relations Division, even though pro- 
ceedings were pending in the Domestic 
Relations Division involving the same 
fact situation! 

4. Vermont—The Supreme Court of 
Vermont in Sheltra v. Smith, 392 A.2d 
431 (Vt. 1978), held that a cause of 
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action could be maintained for recovery 
of damages for intentional infliction of 
mental distress, which was not previ- 
ously recognized in Vermont; now it is. 
In that case, the action was brought 
to recover on the theory that the father 
had “willfully, maliciously, intention- 
ally and outrageously” inflicted 
extreme mental suffering and acute 
mental distress on the mother by will- 
fully, maliciously, and outrageously 
rendering it impossible for any per- 
sonal contact or other communication 
to take place between the mother and 
her daughter. 0 


1 See Bowen v. Bowen, 471 So.2d 1274 
(Fla. 1985). 


2 Courts are vested with the power to 
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order a compensatory fine as a sanction for 
a contemnor, but this relief is rarely sought. 
See Johnson v. Bidnar, 573 So.2d 822 (Fla. 
1991). 

3 See, e.g., Gates v. Foley, 247 So.2d 40 
(Fla. 1971) (abrogation of common law rule 
which prevented a wife from suing for loss 
of spousal consortium); Gilliam v. Stewart, 
291 So.2d 593 (Fla. 1974) (impact rule is a 
judicial creation just as are many other 
substantive rules of tort law and, since it 
was judicially created, the court is of the 
view that if it should reach the conclusion 
that such rule was inequitable, impractical, 
or no longer necessary, it may be, judicially, 
altered or abolished); Champion v. Gray, 
478 So.2d 17 (Fla. 1985) (a claim exists for 
damages flowing from a significant discern- 
ible physical injury when such injury is 
caused by psychic trauma resulting from 
negligent injury imposed on another who, 
because of his relationship to the injured 
party and his involvement in the event 
causing that injury, is foreseeably injured); 
Sturiano v. Brooks, 523 So.2d 1126 (Fla. 
1988) (fiction that marriage of two people 
creates unified entity of one singular person 
is no longer valid justification for doctrine 
of interspousal immunity and interspousal 
actions may not be barred on such basis). 
See also Hoffman v. Jones, 280 So.2d 431 
(Fla. 1973) (judicial retreat from common 
law doctrine of contributory negligence as 
an absolute bar to recovery in tort); Ran- 
dolph v. Randolph, 146 Fla. 491, 1 So.2d 480 
(1941) (judicial modification of common law 
doctrine that gave the father a superior 
right to the custody of a child); Banfield v. 
Addington, 104 Fla. 661, 140 So. 893 (1932) 
(judicial removal of common law exception 
of a married woman from causes of action 
based on contract or mixed contracts in 
tort); Waller v. First Savings and Trust Co., 
103 Fla. 1025, 138 So. 780 (1931) (judicial 
retreat from common law principle that an 
action for personal injuries was abated upon 
death of tortfeasor); Hargrove v. Town of 
Cocoa Beach, 96 So.2d 130 (Fla. 1957) (judi- 
cial decision that a municipal corporation 
may be held liable for the torts of police 
officers under the doctrine of respondeat 
superior). 

4 After Canakaris v. Canakaris, 382 
So.2d 1197 (Fla. 1980), was decided Alan 
Sundberg, then chief justice of the Florida 
Supreme Court, appointed, at the sugges- 
tion of one of the authors, a Supreme Court 
matrimonial commission. The commission 
proposed to the Florida Legislature a com- 
prehensive equitable distribution statute 
which was ultimately entered with minor 
modifications in 1987. 

5 “Public Policy means the law of the 
state, whether found in or clearly implied 
from its constitution, statutes or judicial 
decisions.” (Citations omitted.) White v. 
Bacardi, 446 So.2d 150, 156 (Fla. 3d D.C.A. 
1984). (Emphasis ours.) 

6 “The primary basis for an award of 
damages is compensation. That is, the objec- 
tive is to make the injured party whole to 
the extent that it is possible to measure his 
injury in terms of money. Compensatory 
damages are recoverable as a matter of 
right.” Fisher v. City of Miami, 172 So.2d 


455, 457 (Fla. 1965). “The fundamental prin- 
ciple of the law of damages is that the 
person injured . . . by wrongful or negligent 
act or omission shall have fair and just 
compensation commensurate with the loss 
sustained in consequence of the defendant’s 
act which give rise to the action. In other 
words, the damages awarded should be 
equal to and precisely commensurate with 
the injury sustained. . . . ” (Citations omit- 
ted.) Hanna v. Martin, 49 So.2d 585, 587 
(Fla. 1950); Proser v. Berger, 132 So.2d 439, 
441 (Fla. 3d D.C.A. 1961) (“The term dam- 
ages refers to the monetary sum which the 
law awards as pecuniary compensation for 
an injury sustained as a consequence of a 
breach of contract or a tortious act.” Dam- 
ages, 9 Fta. Jur. §2 as cited in Prosser. é 

7 The comments to §46 explain the ap- 
plication of the tort Comments (d) and (i) 
are particularly pertinent, to wit: 

“d. It has not been enough that the defen- 

dant has acted with an intent which is 
tortious or even criminal, or that he has 
intended to inflict emotional distress, or 
even that his conduct has been character- 
ized by ‘malice? or a degree of aggravation 
which would entitle the plaintiff to punitive 
damages for another tort. Liability has been 
found only where the conduct has been so 
outrageous in character, and so extreme in 
degree, as to go beyond all possible bounds 
of decency, and to be regarded as atrocious, 
and utterly intolerable in a civilized commu- 
nity. Generally, the case is one in which the 
recitation of the facts to an average member 
of the community would arouse his resent- 
ment against the action, and lead him to 
exclaim, ‘Outrageous!’ 
“i. Intention and recklessness. The rule 
stated in this Section applies where the 
actor desires to inflict severe emotional dis- 
tress, and also where he knows that such 
distress is certain, or substantially certain, 
to result from his conduct. It applies also 
where he acts reckless, as that term is 
defined in Sec. 500, in deliberate disregard 
of a high degree of probability that the 
emotional distress will follow.” 

RESTATEMENT (SECOND) oF Torts §500, 

(1965), provides: 
“The actor’s conduct is in reckless disregard 
of the safety of another if he does an act or 
intentionally fails to do an act which it is 
his duty to the other to do, knowing or 
having reason to know of facts which would 
lead a reasonable man to realize, not only 
that his conduct creates an unreasonable 
risk of physical harm to another, but also 
that such risk is substantially greater than 
that which is necessary to make his conduct 
negligent.” 

Comment b of §500 further elaborates 
that “[clonduct cannot be in reckless disre- 
gard of the safety of others unless the act 
or omission is itself intended. . . .” 

8 Since the Supreme Court recently rec- 
ognized that a custodial parent has an 
“affirmative duty” to encourage and nurture 
a child’s relationship with the noncustodial 
parent, it seems logical that a breach of 
that duty is a tort which would subject the 
tortfeasor parent to pay resultant damages 
for said breach. Cf. Schutz v. Schutz, 581 
So.2d 1290 (Fla. 1991). 
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Life Changes 
Reviewed by Marshall B. Kapp 


The current array of public (govern- 
mental) benefit programs available to 
assist older persons in the United 
States’ quasi-welfare state is impres- 
sive, but the complex substantive and 
procedural intricacies involved in tak- 
ing advantage of these programs are 
bewildering. For these benefits, cre- 
ated by statute through a political 
evolutionary process and fleshed out 
incrementally by voluminous regula- 
tions, agency transmittals and internal 
memoranda, and interpretive rulings 
of administrative adjudicatory bodies 
and the federal and state courts, inter- 
nal consistency and coherence within 
particular programs is elusive. Attempt- 
ing to devine a logical policy or 
operational connection among and 
across the different programs is an 
even more daunting task. 

Yet, that is precisely the challenge 
facing the attorney counselling an older 
client, especially one of modest finan- 
cial means, who needs a total package 
or plan of economic support. In produc- 
ing Life Changes & Their Effects on 
Public Benefits, Legal Counsel for the 
Elderly, which is a national support 
center for advocates for the elderly 
that is sponsored by the American As- 
sociation of Retired Persons, has 
performed yeoman service in helping 
practicing attorneys to meet this chal- 
lenge successfully. 

The volume begins with a very use- 
ful, straightforward summary of the 
principal public benefit programs pres- 
ently in place for which older persons, 
under defined circumstances, are eligi- 
ble, namely: Aid to Families with De- 
pendent Children, Supplemental Se- 
curity Income, Social Security Disabil- 
ity, Social Security Retirement and Sur- 
vivors Benefits, Veterans Benefits, Rail- 
road Retirement Benefits, Food Stamps, 
Medicaid, Medicare, and the Low- 
Income Home Energy Assistance Pro- 
gram. In this complicated mosaic, some 
programs (e.g., Social Security Retire- 
ment) provide direct income mainte- 
nance support (i.e., cash payments) to 
older individuals, while others supply 
in-kind assistance that finances— 
either through a voucher given to the 
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beneficiary (e.g., Food Stamps) or di- 
rect reimbursement to vendors (e.g., 
Medicare, Medicaid) —the purchase of 
specific services. 

The book then dissects the particular 
programs in an interesting and unique 
manner—in terms of how specific 
changes a person experiences over the 
course of the human life cycle might 
affect that person’s relationship to the 
enumerated public benefit programs. 
For each of these programs, the authors 
explain the potential impact on an 
individual in the following situations: 
change in household composition; mar- 
riage; having children or children 
leaving the household; divorce; disabil- 
ity; alteration in income, earnings, or 
work activity; changes in assets; re- 
ceipt of other public benefits; moving 
within or among jurisdictions; becom- 
ing institutionalized; retirement; and 
death. A substantial set of appendices 
containing time-saving procedural in- 
formation, charts, and sample compu- 
tational sheets follows. 

This volume contains an enormous 
amount of valuable nuts-and-bolts in- 
formation carefully organized and 
synthesized and clearly presented for 
ready use by the legal practitioner re- 
sponsible for maximizing the older 
client’s legitimate access to public enti- 
tlements. Citations to authority 
abound for further research and nu- 
merous factual examples are worked 
through to illustrate key concepts. The 
authors do not critically analyze, evalu- 
ate, or recommend improvements to 
the current panoply of public benefit 
programs or their underlying policy 
ramifications, but they do make the 
existing conglomeration of rights and 
requirements somewhat more compre- 
hensible and approachable. The 
professional user should appreciate 
that significant achievement. 

Life Changes & Their Effects on Pub- 
lic Benefits may be ordered through 
Legal Counsel for the Elderly, 601 E 
Street, N.W., Washington, D.C. (1990). 
728 pages (paper). 

Marshall B. Kapp is a member of The 
Florida Bar and professor of the De- 
partment of Community Health and 
director of the Office of Geriatric Medi- 
cine & Gerontology, Wright State 
University, Dayton, OH. 


Beyond Punishment 

Convicts now serving time in American 
prisons should have a constitutional 
right to be rehabilitated, a right that 
is the “culmination of a continuum of 
rights guaranteeing the dignity of hu- 
man beings confronted with criminal 
conviction,’ Edgardo Rotman, Univer- 
sity of Miami foreign and international 
law librarian, says. 

In his recent book, Beyond Punish- 
ment: A New View on the Rehabilitation 
of Criminal Offenders, Rotman says 
that rehabilitation is often wrongly 
blamed for the problems arising from 
over-crowded prisons and “abuses of 
discretion in sentencing.” 

Rotman spent more than 10 years 
in Europe and the United States re- 
searching the subject. He was visiting 
scholar and researcher at the Harvard 
Law School, visiting professor at the 
Boston University School of Law, pro- 
fessor at the Universidad del Salvador 
in Buenos Aires, and a research fellow 
at the Max-Planck Institute for Crimi- 
nal Law in West Germany. 

The book is available for $45 from 
Greenwood Publishing Group, 88 Port 
Road, Westport, CT 06881, telephone 
(203) 226-3571. 


Securities Arbitration 
by Marilyn Blumberg Cane 
and Patricia A. Shub 
Reviewed by Stuart D. Ames 
Securities arbitration is a diverse 
field of the law, with as many as 10 
forums that exist for the resolution of 
securities disputes. Examples are the 
American Arbitration Association 
(AAA), the national securities ex- 
changes, the National Association of 
Securities Dealers, the Chicago Board 
of Options Exchange, and the National 
Futures Association. Each forum has 
its own, often unique, set of rules, some 
of which are subject to oversight by 
governmental agencies, such as the 
Securities Exchange Commission, and 
some that are not (e.g., the AAA). Thus, 
any successful treatise on the subject 
must explore these diversities and cre- 
ate a homogeneous presentation with- 
out sacrificing the necessary detail 
required to make the work useful to 
practitioners. Happily, Professor Cane 
and Ms. Shub have achieved this goal 


in a masterful way. 

Securities Arbitration, Law and Pro- 
cedure is one of the very few compre- 
hensive treatises in this highly frag- 
mented area of the law. The work is 
logically arranged in sections that deal 
with standard arbitration procedures, 
relationship of substantive law to the 
arbitral process, representative claims 
(e.g., margin account, options trading, 
penny stock and intra-industry dis- 
putes), court challenges to arbitration, 
post-award litigation, and a summary 
that explores the arguments for and 
against establishing a unified arbitral 
forum for all securities industry dis- 
putes. It contains many practical 
suggestions and walks the reader 
through the arbitral process from fo- 
rum selection to judicial enforcement 
of the award. Also included are 16 
appendices (e.g., the United States Ar- 
bitration Act, Uniform Arbitration Act, 
Securities Arbitration Rules of the 
AAA, Securities Industry Conference 
on Arbitration (SICA) Uniform Code 
of Arbitration, and The Arbitrator’s 
Manual), as well as a comprehensive 
and useful bibliography. These com- 
bine with the authors’ text to make the 
treatise a handy desk reference tool. 

The number of securities arbitration 
cases has mushroomed in recent years, 
due in part to significant increases in 
securities trading volume and the ef- 
fect of the 1987 Supreme Court deci- 
sion in Shearson/ American Express v. 
MacMahon, 482 U.S. 220, reh’g denied, 
483 U.S. 1056 (1987), which held that 
investors who signed predispute agree- 
ments with their brokerage firm could 
be compelled to arbitrate claims under 
§10b of the Securities Exchange Act of 
1934. It is probably safe to assume 
that this arbitration spiral will con- 
tinue and that the population of law- 
yers practicing in the area likewise 
will increase. Securities Arbitration, 
Law and Practice is a welcome and 
valuable resource and a “must” for any 
such practitioner’s law library. 

Securities Arbitration, Law and Pro- 
cedure (1 volume, 557 pages, 1991) is 
available from The Bureau of National 
Affairs, Inc., Washington, D.C. 


Stuart D. Ames is a partner with the 
firm of Weil, Gotshal & Manges, Mi- 
ami, and chair-elect of the Business 
Law Section of The Florida Bar. He is 
a member of the Florida, New Jersey, 
and New York bars. 


Appraising Assets 

Eight senior professionals of Deloitte 
& Touche’s Valuation Group have col- 
laborated to author Business Asset Valu- 
ation: Allocation and Recovery of In- 
vestment in Business Acquisitions, re- 
cently published by Commerce Clear- 
ing House Tax Transactions Library, 
producer of federal tax strategy publi- 
cations. 

The publication is designed to guide 
tax professionals in income tax alloca- 
tion regarding the proper valuation 
and investment recovery of assets when 
involved in a business acquisition. 

“There are some significant changes 
being considered in Washington, D.C., 
regarding the tax code for fixed assets 
and intangibles,” said John J. Ryan, 
director of valuation operations, At- 


lanta, and the manual’s senior author. 
“Because the manual covers the entire 
asset side of the balance sheet, there’s 
a lot of worthwhile information that 
can be used to go forward,” he said. 

Also included are examples and mini- 
case studies that illustrate, for income 
tax purposes, the different ways pur- 
chase price is recovered through the 
appraisal of intangible assets, ma- 
chinery and equipment, and real es- 
tate. A description of the various meth- 
odologies used is provided. 

For more information, please contact 
John Ryan at 404/285-1141. 

The Deloitte & Touche Valuation 
Group is a national practice offering 
appraisal and valuation consulting serv- 
ices, and is part of Big Six accounting 
firm Deloitte & Touche. 
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there. I can assure you that the Budget 
Committee and board know that these 
are austere times and are watching 
every dollar. However, the board would 
be well advised at the time of the next 
dues increase to restore the full alloca- 
tion to the fund. 

* Accepting voluntary contributions. 
This is allowed by the rules, and is 
something the Board of Governors will 
want to consider closely. Perhaps we 
could add a space on the annual dues 
form to encourage members’ contribu- 
tions, similar to the space provided for 
contributions to the Bar Foundation. 
If full funding is our goal, though, this 
step will probably not take us far 
enough. 

¢ A one-time $10 assessment. Al- 
though All Bar delegates opposed an 
annual assessment to cover Security 
Fund shortfalls, they supported by a 
67 to 40 margin raising dues $10 if 
necessary for the fund. An assessment 
may be the answer for the short-term. 
Any assessment would require the ap- 
proval of the Supreme Court. 

¢ Increasing Bar dues. Although this 
is always viewed as a last resort by the 
Board of Governors, it is something the 
board will need to consider this month, 
especially in light of the All Bar vote 
and the broad-based support that has 
been voiced for the fund. It is always 
difficult to ask the membership for 
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more money, especially during difficult 
economic times. One of the burdens of 
elected office is making difficult deci- 
sions, however, and this is something 
the board is going to have to examine 
closely. 

We have taken intermediate steps 
to keep the Clients’ Security Fund from 
becoming insolvent while we search for 
long-term solutions. These include cap- 
ping the total annual payout at 
$650,000, with claimants first eligible 
to receive up to $10,000 and the re- 
mainder, if there is any, disbursed pro 
rata at year’s end. This approach ap- 
pears to be working well—most claims 
are for less than $10,000—and may 
become part of the plan for the future. 
We will, of course, have a better idea 
of the success of this approach once 
we have the full year’s claims history 
to study. 

You now know the problem and the 
different solutions being discussed. 
Time has been set aside for debate of 
these proposals at this month’s board 
meeting. We will emerge from that | 
session with a plan for the future of the 
Clients’ Security Fund—it is a plan you 
can have a voice in shaping, if you will 
take the time to share your views with 
your Board of Governors representa- 
tives. We must work together to save 
this important program for the benefit 
of our clients and our profession. 


LAWYER _AT_ LARGE 


A Fragment of Our Legal History 
John Peter Zenger and the 
Right to Counsel of Choice 


Imost every high school 

student knows about the 

trial of John Peter Zenger, 

the dissident colonial 
printer of the New York Weekly Jour- 
nal. His acquittal by a jury of his peers 
in 1735 was an historic decision in 
American jurisprudence, establishing 
50 years before the Bill of Rights one 
of the basic rights of the American 
people—the right to a “free” press. Al- 
most everyone knows that. 

Some even remember that Zenger 
was charged with seditious libel for 
publishing derogatory remarks about 
the British governor of New York, and 
that he was found not guilty on the 
theory that truth was a defense to such 
a charge. 

And, almost every lawyer knows that 
Zenger was defended in his New York 
trial by Andrew Hamilton, the man for 
whom they coined the sobriquet “Phila- 
delphia lawyer.” 

But, who remembers the facts of the 
case? And, who indeed knows that the 
trial of John Peter Zenger stands for 
yet another proposition, also a founda- 
tion stone of American jurisprudence— 
the right to counsel of one’s choice?! 

As the 200th anniversary of the Bill 
of Rights is celebrated it is time to take 
another look at that early case which 
involved several of the principles 
deemed so fundamental to the newly- 
free American colonists that they were 
incorporated into the Bill of Rights a 
half-century later. 

In colonial times, English practice 
actually prohibited defense counsel in 
serious criminal cases. The defendant 
was required to “appear before the 
court in his own person and conduct 
his own defense in his own words.”? 
The English common law practice of 
prohibiting a defendant from being rep- 
resented by counsel in felony and 
treason cases was “so outrageous and 
so obviously a perversion of all sense 
of proportion that the rule was con- 
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stantly, vigorously and sometimes 
passionately assailed by English states- 
men and lawyers.”3 

The English rule was clearly rejected 
by the colonies. Even before adoption 
of the federal Constitution, the consti- 
tutions of the states guaranteed “that 
a defendant is not to be denied the 
privilege of representation by counsel 
of his choice.”4 

Zenger’s trial stands as an historical 
vindication of the right to retain coun- 
sel of choice and the earliest demon- 
stration of the importance of that right. 

On November 1, 1733, John Peter 
Zenger’s New York Weekly Journal 
made its appearance. From its first 
issue, the paper spoke out forcefully 
against the administration of William 
Cosby, the governor of the British 
Crown Colony of New York, appointed 
directly by the King. Cosby was a 
“greedy, corrupt and dictatorial figure” 
who, once he assumed the governor- 
ship, set out to exploit his position for 
his own financial gain. From the first 
days, his administration was rocked 
by scandals.5 

For example, having lost a lawsuit 
against the former acting governor, 
when the chief justice of the New York 
Supreme Court, Lewis Morris, ruled 
against him, Cosby, in his anger, re- 
moved Morris from the court. That 
kind of action, and subsequent at- 
tempts at election fraud made Cosby a 
ripe target for newspaper editorializ- 
ing, especially in Zenger’s newspaper, 
apparently set up for just that purpose 
by the former chief justice and some 
friends.® 

Zenger’s paper lashed out against 
the colonial administration, held the 
governor and his coterie up to ridicule, 
and indulged in biting satire. Finally, 
it aroused the open condemnation of 
the govenor’s party when it printed 
several “scandalous songs.”” 

On November 17, 1734, John Peter 
Zenger was arrested, upon issuance of 
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a warrant that called upon the sheriff 
to take him into custody. The charge 
against Zenger was that he printed 
and published “several Seditious Li- 
bels throughout his Journals or News 
Papers, entitled, The New-York Weekly 
Journal, containing the freshest Ad- 
vices, foreign and domestick; as having 
in them many Things, tending to raise 
Factions and Tumults, among the Peo- 
ple of this Province, inflaming their 
Minds with Contempt of His Majesty’s 
Government.” Specifically, the charge 
named four issues of the journal which 
the governor had previously “con- 
demned” in order to be publicly 
burned by the hangman, a ceremony 
which was carried out by throwing into 
the fire one copy of each of the con- 
demned papers.8 

Zenger was unable to raise his bail, 
which was set in the excessive amount 
of £800, and he remained in pretrial 
detention for what turned out to be a 
period of nine months. He was repre- 
sented by two “noted New York 
lawyers” James Alexander and Wil- 
liam Smith, leaders of the opposition 
to Governor Cosby, who had come to 
Zenger’s defense. 

Zenger’s attorneys filed a motion for 
his release. Judge James DeLancey, a 
crony of Governor Cosby, was assigned 
to preside. Smith and Alexander chal- 
lenged his authority to act, and 
DeLancey responded by disbarring 
them on the spot. This unprecedented 
action was meant to deprive Zenger of 
competent counsel, as there were few 
other lawyers in New York at the time 
and none so practiced in the legal art 
as Smith and Alexander. 

Following disbarment of his attor- 
neys, Zenger, being without funds, 
immediately petitioned the court for 
appointment of counsel. Judge De- 
Lancey obliged him by appointing John 
Chambers, described as “a competent 
lawyer but a governor’s man.” Zenger’s 
supporters were understandably con- 


cerned, and Zenger’s disbarred counsel 
began to look for another lawyer to try 
his case.!° 

Despite having been disbarred, Alex- 
ander had continued to work on the 
case, and had conceived a more daring 
strategy than the conventional defense 
developed by Chambers. Alexander’s 
plan was to base Zenger’s defense on 
the truth of his newspaper articles, 
trying Cosby in the process, and to seek 
on that basis a jury acquittal on the 
libel charges.!! 

Alexander engaged Andrew Hamil- 
ton, a distinguished attorney from the 
neighboring colony of Pennsylvania, to 
execute the defense plan.!2 

On August 4, 1735, trial began with 
Attorney General Richard Bradley open- 
ing the proceedings on behalf of the 
Crown. Hamilton then made an impas- 
sioned plea to the jury in support of a 
free man’s liberty to expose and oppose 
tyranny by speaking and writing the 
truth. Hamilton admitted that Zenger 
had published the statements in ques- 
tion, and asserted that the printer 
could not, however, be convicted of libel 
for printing the truth.!8 
I cannot think it proper for me (without 
doing Violence to my own Principles) to 
deny the Publication of a Complaint, which 
I think is the Right of every free-born 
Subject to make, when the Matters so pub- 
lished can be supported with Truth. . . and 
I do (for my client) confess that he both 
printed and published the two News Papers 
set forth in the Information, and I hope in 
so doing he has committed no Crime.!4 

The attorney general sought to end 

the trial at that point, saying: 
Indeed, Sir, as Mr. Hamilton has confessed 
the Printing and Publishing those Libels, I 
think the jury must find a Verdict for the 
King; for supposing they were true, the Law 
says that they are not the less libellous for 
that; nay indeed the Law says, their being 
true is an Aggravation of the Crime.!5 


Hamilton responded with the argu- 
ment that the Crown would “have 
something more to do, before you make 
my Client a Libeller; for the Words 
themselves must be libellous, that is, 
false, scandalous, and seditious, or else 
we are not guilty.”16 

Quoting the rule laid down by Lord 
Chief Justice Halt in a similar trial, 
“That he who would take upon him to 
write Things, it lies upon him to prove 
them at his Peril;’ Hamilton dramati- 
cally boomed out, “We are ready to 
prove them to be true at our Peril.”!” 

The court, however, refused to allow 
the defense to prove the truth to justify 
a libel, and admonished Hamilton to 


have the good manners to accept the 
ruling of the court.!8 

Hamilton then turned to the jury 
and in what has often been described 
as one of courtroom history’s most dra- 
matic moments, said: 


Then, Gentlemen of the Jury, it is to you 
we must now appeal, for Witness, to the 
Truth of the Facts we have offered, and are 
denied the Liberty to prove; and let it not 
seem strange that I apply myself to you in 
this Manner, I am warranted so to do, both 
by Law and Reason.!9 


Hamilton then argued to the court 
that words had meaning only as they 
were understood by the persons judg- 
ing them, and that, “it follows that 
those 12 men must understand the 
words and the information to be scan- 
dalous, that is to say false; and when 
they understand the words to be so, 
they will say we are guilty of Publish- 
ing a false libel, and not otherwise.”2° 

Judge DeLancey ruled: “No, Mr. 
Hamilton, the Jury may find that 
Zenger printed and published those 
Papers and leave it to the Court to 
judge whether they are libellous.”?! 

But the jury, after only 10 minutes 
of deliberation,2? in a classic case of 
jury nullification, acquitted Zenger, es- 
tablishing once and for all freedom of 
the press in the American colonies, a 
freedom that was later reaffirmed in 
the Bill of Rights to the Constitution 
of the United States of America. 

Had Judge DeLancey prohibited 
Zenger’s representation by counsel of 
choice and insisted on Zenger appear- 
ing through the young court-appointed 
lawyer, an important chapter in Ameri- 
can history would have ended very 
differently. The trial of John Peter 
Zenger played a significant role in es- 
tablishing the American tradition of 
an independent criminal defense bar 
serving as a meaningful check against 
a partisan or corrupt judge or prosecu- 
tor. The Zenger trial and the impor- 
tance of the right to representation by 
counsel of choice were fresh in the 
minds of the Framers when they 
drafted the Sixth Amendment and en- 
shrined that right in our Constitu- 
tion.23 

As a coda to the above, present-day 
lawyers might appreciate Zenger’s ex- 
pression of gratitude to his successful 
counsel. Even discounting the exagger- 
ated politesse of the day, the depth of 
his gratitude is nonetheless remark- 
able. To Hamilton, Zenger wrote: 

Give me, save thus to acknowledge the 


undeserved Favour you were pleased to 
confer on me last Night, as yet I am in not 
Capacity of making any other Returns but 
Thanks, accept them, not only from myself 
but Family, the Service it did me was great 
for that compleated my Deliverance, if your 
more important Affairs can admit, I shall 
beg leave to be admitted to your Presence 
this evening, then to assure you that while 
I live none shall serve you more faithfully 
than Your Honor’s most obliged and most 
humble Servt., Jno. Peter Zenger.”4 


Now, that’s a grateful client. 


' Indeed, this fact only recently came to 
the writer’s attention by mention thereof 
in the amicus brief filed with the U.S. 
Supreme Court by Joseph Beeler and Bruce 
Winick, of Miami, on behalf of the National 
Association of Criminal Defense Lawyers, 
in U.S. v. Monsanto, No. 88-454, 45 Cr. L. 
Rep. 3133 (6/22/89). 

2 Faretta v. California, 422 U.S. 806, 823 
(1975), quoting F. Pottock & F. MaiTLanp, 
Tue History OF THE ENGLISH Law 211 (2d ed. 
1898). 

3 Powell v. Alabama, 287 U.S. 45, 60 
(1932). 

4 Betts v. Brady, 316 U.S. 455, 468 (1942). 

5B. Aymar AND E. Sacarin, A PicroriaL 
History OF THE Wor.p’s GREATEST TRIALS 
97. (1967). 

§ Ib. at 99. 

7 Id. 

8 Ib. at 101. 

9 J. Beeler and B. Winick, Amicus Brief 
of NACDL, filed in U.S. v. Monsanto, U.S. 
S.Ct. #88-454, 45 Cr. L. Rep. 3133 (1989), 
quoting J. ALEXANDER, A Brier NARRATIVE OF 
JOHN PETER ZENGER 21, at 18-19. (2d ed. 
1972). 

10 Jd. at 19. 

11 Td. 

12 Td. at 20. 

13 Td. at 20. 

14 B. AYMAN AND E. Sacarin, supra, at 104. 

15 Td. at 105 

16 Td. 

17 Id. 

18 Td. 

19 Td. at 106 

20 Td. 

21 Td. 

22 Td. 

23 J. ALEXANDER, supra, at 20. 

24B. Aymar AND E. SaGarin, supra, at 106. 
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